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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


Page 
CLINTON MILK Co., CREAM O LAND Darry, DEGRAFF 
Darries, INc., DURLING FARMS, PLANT #4, INC., 
TUSCAN DAIRY FARMS, INC., TUSCAN DAIRIES, INC., 
TUSCAN FARMS OF BELMAR, N. J., TUSCAN FARM 
Propucts Co. oF N. J., NORTH BLENHEIM CREAM- 
ERY CorP., LAFAYETTE MILK Co., TUSCAN MILK 
Co., INc., DARI-MATIC, INC., GARDEN PARK DAIRIES, 
INC., ESTATE OF CHARLES BORINSKY, ESTATE OF 
SAMUEL BORINSKY, REUBEN BORINSKY AND MORRIS 
WEINSTEIN, d/b/a TUSCAN FARM PropuctTs Co., 
and WELSH Farms, INc. AMA Docket No. M 2-41. 
Competitive advantage claim—Allegation of dis- 
parity of pricing as between Orders No. 2 and 
No. 4—Pooling provisions of Order No. 2—Proviso 
of §1002.28 — Percentage-of-shipment basis — Fu- 

ture proceeding—Record evidence—Dismissal .................... 1231 


(No. 14,808) 


In re CLINTON MILK Co., CREAM O LAND DarRy, DEGRAAF 
DAIRIES, INC., DURLING FARMS, PLANT #4, INC., TUSCAN 
DAIRY FARMS, INC., TUSCAN DAIRIES, INC., TUSCAN FARMS 
OF BELMAR, N. J., TUSCAN FARM PrRopucTs Co. oF N. J., 
NORTH BLENHEIM CREAMERY CoRP., LAFAYETTE MILK Co., 
TUSCAN MILK Co., INC., DARI-MATIC, INC., GARDEN PARK 
DAIRIES, INC., ESTATE OF CHARLES BORINSKY, ESTATE OF 
SAMUEL BORINSKY, REUBEN BORINSKY and MORRIS WEIN- 
STEIN, d/b/a TUSCAN FARM PRODUCTS Co., and WELSH 
FaRMs, INc. AMA Docket No. M 2-41. Decided October 3, 
1972. 


Competitive advantage claim—Allegation of disparity of pricing as 
between Orders No. 2 and No. 4—Pooling provisions of Order No. 2 


Where the disparity complained of is not a result of the pricing provisions 
of Order No. 2, and where evidence de novo may not be allowed, the 
contested provisions of Order No. 2 will remain effective until modified 
or suspended. 


1231 
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Proviso of § 1002.28—Percentage-of-shipment basis—Not held to be 
unreasonable 


Where a provision regulates a handler under the order with which he has 
the greatest connection, there is no invalidity of that provision. And 
the percentage-of-shipment basis for designating plants subject to regu- 
lation under the order has not been held to be unreasonable. 


Future proceeding—Record evidence 


Where the present proceeding is based solely on issues of law, the Decision 
herein does not bar any future proceeding under §8c(15) (A), and peti- 
tioners may litigate the record evidence issue in a subsequent §8c(15) (A) 
proceeding. 


Dismissal 


The relief requested by petitioners is denied and the petition is dismissed, 
without prejudice, as stated in the Order herein. 


Michael Gold, Flemington, N. J., for petitioners. 
John H. Sandor, for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). Upon consideration of the 
entire record, pages 1 through 17 of the Recommended Decision 
are adopted as the Final Decision herein, except that footnote 3 
on page 12 is not adopted. Following the Hearing Examiner’s 
Recommended Decision, additional conclusions and the Order by 
the Judicial Officer are set forth. 


HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
March 1, 1971 by 16 handlers regulated under Order No. 2, as 
amended, issued under the Act and regulating the handling of 
milk in the New York-New Jersey marketing area. Basically, 
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petitioners’ complaint relates to the interrelationship between 
Order No. 2, as amended, and Order No. 4, as amended, issued 
under the Act and regulating the handling of milk in the Middle 
Atlantic marketing area and the alleged competitive advantages 
enjoyed by handlers regulated under Order No. 4 as a result of 
the interrelationship of the 2 orders. The Deputy Administrator, 
Consumer and Marketing Service (currently the Agricultural 
Marketing Service), filed an answer to the petition March 19, 
1971 upholding, in effect, the contested provisions of the 2 orders. 


A prehearing conference was held in New York, New York, 
September 1, 1971 and a report of such conference was filed 
September 3, 1971. An oral hearing was held February 15, 1972 
in New York, New York, before Herbert L. Perlman, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. At the hearing, petitioners were repre- 
sented by Michael Gold, Attorney at Law, Flemington, New Jer- 
sey, and respondent was represented by John H. Sandor, Office 
of General Counsel, United States Department of Agriculture. 
After the hearing, the parties filed briefs. 


PROPOSED FINDINGS OF FACT? 


1. The names and address of petitioners herein are as follows: 


Clinton Milk Co., a New Jersey corporation, whose address 
is 353 Morris Avenue, Newark, New Jersey. 


Cream O Land Dairy, a New Jersey corporation, whose 
address is 680 Somerset Street, New Brunswick, New Jersey. 


DeGraaf Dairies, Inc., a New Jersey corporation, whose 
address is 885 Van Houten Avenue, Clifton, New Jersey. 


Durling Farms, a New Jersey corporation, whose address 
is Mill Road, Whitehouse, New Jersey. 


Plant #4, Inc., a New Jersey corporation, whose address is 
Park Avenue, Edison, New Jersey. 


Tuscan Dairy Farms, Inc., a New Jersey corporation, whose 
address is 750 Union Avenue, Union, New Jersey. 


Tuscan Dairies, Inc., a New Jersey corporation, whose ad- 
dress is 750 Union Avenue, Union, New Jersey. 


1 While the matters set forth in Findings of Fact 2-6 were alleged in the petition 
and were controverted in the answer filed herein, respondent’s objections thereto were 
corrected or satisfied at the hearing and respondent no longer controverts such matters. 
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Tuscan Farms of Belmar, N. J., a New Jersey corporation, 
whose address is 710 River Road, Belmar, New Jersey. 


Tuscan Farm Products Co. of N. J., a New Jersey corpora- 
tion, whose address is Essex Street at Route 17, Lodi, New 
Jersey. 


North Blenheim Creamery Corp., a Pennsylvania corpora- 
tion, whose address is 1021 Stuyvesant Avenue, Union, New 
Jersey. 


Lafayette Milk Co., a New Jersey corporation, whose ad- 
dress is 1021 Stuyvesant Avenue, Union, New Jersey. 


Tuscan Milk Co., Inc., a New Jersey corporation, whose 
address is 9214 Collins Avenue, Pennsauken, New Jersey. 


Dari-Matic, Inc., a New Jersey corporation, whose address 
is 750 Union Avenue, Union, New Jersey. 


Garden Park Dairies, Inc., a New Jersey corporation, whose 
address is 750 Union Avenue, Union, New Jersey. 


Estate of Charles Borinsky, Estate of Samuel Borinsky, 
Reuben Borinsky, and Morris Weinstein, a partnership doing 
business as Tuscan Farm Products Co., whose address is 
Union, New Jersey. 


Welsh Farms, Inc., a New Jersey corporation whose ad- 
dress is 55 Fairview Avenue, Long Valley, New Jersey. 


The petitioners are handlers subject to regulation under Order 
No. 2, as amended, issued under the act and regulating the hand- 
ling of milk in the New York-New Jersey marketing area. Tuscan 
Dairy Farms, Inc., is the parent of, or affiliated with, and the 
reporting handler under the order for, Tuscan Dairies, Inc., Tuscan 
Farms of Belmar, N. J., Tuscan Farm Products Co. of N. J., 
Tuscan Milk Co., Inc., Dari-Matic, Inc., and the Estate of Charles 
Borinsky, Estate of Samuel Borinsky, Reuben Borinsky and Mor- 
ris Weinstein, doing business as Tuscan Farm Products Co. 


2. Pool milk is received from producers at petitioners’ plants 
and from other pool handlers, both proprietary and cooperative. 
Except for occasional sales of milk in bulk, all such milk is proc- 
essed at petitioners’ plants in northern New Jersey within the 
marketing area under Order No. 2, as amended. The greatest 
proportion of this milk is packaged in the form of fluid milk. 


3. The distribution of the fluid milk described in Finding of 
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Fact 2 is made principally to stores, either directly by petitioners’ 
own route trucks or indirectly through depots located in other 
areas in the State of New Jersey. To a limited extent, delivery is 
made through other dealers or sub-dealers and on home delivery 
routes. 


4. Petitioners distribute their fluid milk products in the market- 
ing area under Order No. 2, as amended, and the marketing area 
under Order No. 4, as amended. The vast majority of petitioners’ 
milk is marketed in the Order No. 2 marketing area. 


5. Petitioners are in direct competition with handlers selling 
milk and milk products whose milk is priced under Order No. 4, 
as amended. Petitioners compete with such Order No. 4 handlers 
in the Order No. 2 and Order No. 4 marketing areas. 


6. Petitioners have served the marketing areas under Order 
No. 2 and Order No. 4 for a long period of years antedating the 
promulgation of either of such marketing orders. 


7. Upon the basis of evidence introduced at a public hearing 
held April 6-14, 1970, in New York, New York, and pursuant to 
a notice issued March 25, 1970 (35 F.R. 5180), the Deputy Admin- 
istrator, Consumer and Marketing Service, filed a recommended 
decision July 7, 1970 (35 F.R. 11129), and time was given to file 
exceptions. A decision by an Assistant Secretary of Agriculture 
was issued October 5, 1970 (85 F.R. 15927) and reads, in part, as 
follows: 


“3. Class I price level under Order 2. No change should be 
made in the Order 2 Class I price level on the basis of this 
hearing. 


“The Order 2 Class I price f.o.b. market is presently fixed 
at a level 20 cents below the Order 4 Class I price level f.o.b. 
market with a 5-cent direct-delivery differential applicable 
on all milk received at a plant or on pool unit milk received 
from farms within the 61- to 70-mile zone. For the month of 
April, for example, the applicable Order 2 Class I price was 
$7.22 plus the direct-delivery differential and the applicable 
Order 4 Class I price was $7.42. 


“A proposal, set forth in the hearing notice, made on behalf 
of three New Jersey-based Order 2 handlers, would amend 
the Order 2 Class I price to improve alignment of such price 
with the Order 4 Class I price. Proponents alleged that pre- 
vailing handling costs over and above the minimum Order 2 
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price resulted in a Class I milk cost to Order 2 handlers sub- 
stantially in excess of the cost of Class I milk to handlers 
regulated under Order 4. 


“At the hearing, the principal witness on behalf of the 
proponent handlers and eight other New Jersey-based Order 2 
handlers modified the proposal to provide that the Order 2 
Class I price be reduced 24 cents but only with respect to 
milk sold in the State of New Jersey. 


“In support of the modified proposal, proponents’ witness 
introduced certain cost data developed from a survey made 
among 11 Order 2 handlers located in and doing business in 
New Jersey. Such data purported to show that the weighted 
average cost of Class I milk to such Order 2 handlers, for an 
average of 68 million pounds of milk, monthly, was the Order 
2 Class I price in the 201-210-mile zone plus $0.68 cents. 
Thus, proponents contend, New Jersey-based Order 2 handlers 
have an average Class I milk cost 24 cents per hundredweight 
higher than competing Order 4 handlers who, they contend, 
secure their Class I milk supplies at the f.o.b. market Order 4 
Class I price without handling charges. 


“Proponents’ problem is not related to the Class I price 
alignment as between Orders 2 and 4, per se, but rather to 
the differences in handling methods customary under the re- 
spective orders and the handling charges over order prices 
which generally prevail under Order 2. 


“The Order 4 market is essentially a direct-delivery mar- 
ket; i.e., milk needed for Class I use is collected in bulk 
tankers from the farms and is moved directly to handlers’ 
city bottling plants for processing. The receiving handler 
under the order is held accountable for the milk at the order 
prices applicable at the location of the receiving plant and the 
producer generally pays the transportation costs, either 
through authorized deductions from his payments for milk 
where the handler is also the hauler or, in other circum- 
stances, through negotiation when the hauling is by a con- 
tract hauler. Milk not needed at the city for Class I use is 
moved by diversion directly to nearby country manufacturing 
plants and, in usual circumstances, is priced at the location 
of the plant of physical receipt. Prior to the transition to 
bulk tank handling, however, most of the market’s milk 
supply was initially received at country plants for assembly, 
cooling and transshipment. 
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“In contrast, the New York-New Jersey market is still 
largely a country plant receiving market. While the greater 
size of the market and distance from the farm to the central 
market have been obvious factors in this regard, the contin- 
uing operation of country receiving plants is in large measure 
due to the fact that can handling is still common (25 percent 
of the milk supply) and the market has not taken full advan- 
tage of the efficiencies of bulk tank handling. 


“There is no apparent reason why a bottling plant in north- 
ern New Jersey could not receive all of its needed milk sup- 
plies direct-shipped in bulk tankers from farms in the supply 
area in the identical manner of Order 4 handlers. Neverthe- 
less, proponents contend that they can acquire only about 25 
percent of their supply in this manner; the remainder must 
be obtained through country plants. It is this facet of pro- 
curement which is the root of the problem; i.e., increased 
costs incurred in country plant receiving and transshipment. 
These costs allegedly include: 18 cents hauling from farm to 
receiving plant, 24 cents hauling from receiving plant to 
processing plant, 6 cents plant handling, 3 cents administra- 
tive assessment, 5 cents premium, 5 cents service charge and 
a plus 7 cents location differential. The total costs over and 
above the 201-210-mile zone farm point price, proponents con- 
tend, is on the average 68 cents, resulting in an actual cost to 
the New Jersey handler, 24 cents above the f.o.b. market 
Order 4 price. 


“To the extent that the added costs reflect hauling from 
farm to plant of initial receipt, the problem is identical with 
the Class II problem discussed under the preceding issue and 
the appropriate solution is the same. To the extent that pro- 
curement costs involve country plant operation and transfer 
costs, the logical solution is improved efficiency and reduced 
costs through direct receipt. An administrative assessment 
obviously is applicable under both orders and is a necessary 
handler cost. The remaining extra cost items reflect service 
charges over and above the minimum order price. 


“The costs from which proponents seek relief are not a 
result of the order prices and appropriately may not be alle- 
viated through an adjustment of the Order 2 Class I price 
level. The proposal for a Class I price adjustment must be 
denied for the reasons stated above.” (35 F.R. 15930-15931) 
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PROPOSED CONCLUSIONS 


I 


We are faced again with the interrelationship of Order No. 2, 
as amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey marketing areas, and Order 
No. 4, as amended, issued under the act and regulating the hand- 
ling of milk in the Middle Atlantic marketing area. See In re 
Tuscan Dairy Farms, Inc. et al., 30 A.D. 1185 (1971). Petitioners 
are handlers of milk regulated under Order No. 2 who distribute 
milk basically in the State of New Jersey in competition, in part, 
with handlers regulated under Order No. 4. Petitioners complain 
of what they see as significant competitive advantage enjoyed by 
handlers regulated under the Middle Atlantic order at their ex- 
pense by virtue of the operation of the 2 orders. Specifically, peti- 
tioners’ complaints relate to the pooling provisions of Order No. 2, 
as amended, and the proviso contained in section 1002.28 thereof, 
and the alleged disparity in the price of Class I milk under the 
2 orders. 


While the petition filed herein is couched in such terms, the 
evidence petitioners offered at the hearing related to, and consti- 
tuted an attack upon, a decision of the Secretary issued October 5, 
1970 in a rulemaking proceeding (see Finding of Fact 7). Some 
of the petitioners in this proceeding were proponents in the rule- 
making proceeding upon which the decision of the Secretary was 
based of a proposal that the Order No. 2 Class I price level be 
changed. The Secretary denied such proposal for the reasons 
stated in the decision. At the hearing in this adversary proceed- 
ing under section 8c(15) (A) of the act (7 U.S.C. 608c¢(15) (A)), 
much of the evidence attempted to be adduced was the same as, 
or a more recent version of, evidence introduced in the promulga- 
tion amendment hearing, in part, to bring cost data up to date 
and also evidence for the purpose of rebutting the Secretary’s 
finding that ‘There is no apparent reason why a bottling plant in 
nortern New Jersey could not receive all of its needed milk sup- 
plies direct-shipped in bulk tankers from farms in the supply area 
in the identical manner of Order 4 handlers.” 35 F.R. 15927, 
15930. The proffered evidence was not received. 


As has been pointed out many times before in proceedings 
under section 8c(15) (A) of the act, the standard for adjudica- 
tion is whether an order, a provision thereof, or an obligation 
imposed in connection therewith is not in accordance with law. 
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Our inquiry does not encompass questions of policy or the evalua- 
tion of the effectiveness of economic and marketing regulations 
promulgated pursuant to the act. See, e.g., In re Independent Milk 
Producer-Distributors’ Association, 20 A.D. 1 (1961) and cases 
cited therein. Further, our problem here is not to decide ab initio 
and de novo whether the Class I price under Order No. 2 for milk 
sold in New Jersey should be modified as contended by petitioners, 
for example, but whether the Secretary was legally wrong in 
failing to do so. Cf. e.g., In re Newark Milk and Cream Co., 18 
A.D. 211, 214 (1959), aff’d 287 F.2d 681 (3rd Cir. 1961); In re 
Mills Dairy Products Company et al., 20 A.D. 541, 557 (1961), 
aff'd 315 F.2d 828 (4th Cir. 1963), cert. denied 375 U.S. 819 
(1963) ; In re Ann Arbor Division of Detroit Creamery Company, 
11 A.D. 1147 (1952). 


With these limitations, it is clear that petitioners may not intro- 
duce evidence de novo in their assault, in reality, upon the deci- 
sion of the Secretary dated October 5, 1970 and the consequent 
failure of the Secretary to amend the order as proposd by some 
of the petitioners. See, e.g., In re Mills Dairy Products Company 
et al., 19 A.D. 807 (1960), 20 A.D. 541 (1961), aff’d 315 F.2d 828 
(4th Cir. 1963), cert. denied 375 U.S. 819 (1963) ; In re Willow 
Farms Dairy, Inc., 20 A.D. 810, 833-834 (1961), aff’d 315 F.2d 
828 (4th Cir. 1963), cert. denied 374 U.S. 832 (1963); In re 
Tuscan Dairy Farms, Inc. et al., supra. See also In re Terrace 
Park Dairy et al., 12 A.D. 1383, 1396-1397 (1953) and cases cited 
therein. “To allow evidence would be to reopen, rather than to 
judge, the promulgation proceeding.” United States v. Mills et al., 
315 F. 2d 828, 886 (4th Cir. 1963), cert. denied 375 U.S. 819 
(1963) .2 Obviously, the validity of the contested action or inac- 
tion of the Secretary must be tested on the basis of the facts 
adduced at the promulgation hearing and the decision of the 
Secretary in connection therewith. United States v. Mills et al., 
supra; In re Lyles Dairy Products, 23 A.D. 1141, 1453 (1964) and 
cases cited therein. In addition, the Secretary should have an 
opportunity to consider evidence of alleged changed conditions 
for the first time in his legislative and not in his adjudicatory 
capacity. In re The Lawson Milk Company, 17 A.D. 239, 256-257 
(1958), aff’d 187 F. Supp. 66 (N.D. Ohio 1960), reversed on other 
grounds (see 22 A.D. 126 (1963)). See also Dairymen’s League 


2 Additional bases for the exclusion of the proffered testimony and exhibits were 
stated at the hearing. For example, such testimony and exhibits may well be outside 
the issues posed in the petition. Cf. In re Mills Dairy Products Company et al., 19 A.D, 
807 (1960). 











1240 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 31 A.D. 1231 


Cooperatvie Association, Inc. V. Brannan, 173 F.2d 57 (2d Cir. 
1949), cert. denied 338 U.S. 825 (1949) ; Acme Fast Freight, Inc. 
v. United States, 150 F. Supp. 239 (S.D.N.Y. 1957); In re Lyles 
Dairy Products, supra. Order No. 2, as amended, and the con- 
tested provisions thereof continue to be effective until modified or 
suspended by subsequent legal process, namely, that set forth in 
sections 900.1-900.18 of the rules of practice (7 CFR 900.1- 
900.18). Wéillapoint Oysters, Inc. Vv. Ewing, 174 F.2d 676 (9th 
Cir. 1949), cert. denied 338 U.S. 860 (1950).° 


II 


We turn now to the issues as posed in the petition in the light 
of the limited scope of our inquiry and the limited record herein.‘ 
Petitioners complain, in part, of alleged disparity of pricing under 
Order No. 2 and Order No. 4 in violation of sections 8c(5) (A), 
8c(5)(G) and 8c(7)(A) of the act (7 U.S.C. 608c(5) (A), 
608c (5) (G) and 608c(7)(A)). Such sections read, in part, as 
follows: 


“(5) Milk and its products; terms and conditions of orders. 


In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in subsec- 
tion (7) of this section) no others: 


“(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time 
when payments shall be made, for milk purchased from pro- 
ducers or associations of producers. Such prices shall be 
uniform as to all handlers, subject only to adjustments for 
(1) volume, market, and production differentials customarily 


3 Petitioners have not requested a promulgation amendment hearing for the purpore 
of considering alleged changed conditions. It seems to us that, and, of course, this ts 
a gratuitous observation as the question of whether a proposal will tend to effectuate 
the declared policy of the act is beyond our province (see section 900.3 of the rules 
of practice (7 CFR 900.3)), any future request for an amendment hearing in this 
connection by petitioners should be given favorable consideration. 


4 Official notice was taken of decisions of the Secretary and promulgation records 
upon which they were based under the 2 orders in connection with the issues involved 
herein with the proviso that only specific matter contained therein cited by the parties 
in their briefs would be considered unless for some compelling reason the Hearing 
Examiner believed that matter not cited by the parties should be considered. 
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applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classification thereof, 
is made to such handlers:” * * * 


“(G) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit or in 
any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof pro- 
duced in any production area in the United States.” * * * 


“(7) Terms common to all orders. 


In the case of the agricultural commodities and the prod- 
ucts thereof specified in subsection (2) of this section orders 
shall contain one or more of the following terms and con- 
ditions: 


“(A) Prohibiting unfair methods of competition and un- 
fair trade practices in the handling thereof.” * * * 


The statutory scheme set forth in the act was recently described 
in detail and no useful purpose would be served by restating it. 
See In re Tuscan Dairy Farms, Inc. et al., supra, at pp. 1145-1147. 
“To say that the... pricing of milk . . . must, pursuant to sec- 
tion 8c (5) (A) of the act, be uniform under the order regulating 
the handling of milk in the New York-New Jersey marketing area 
and the order regulating the handling of milk in the Delaware 
Valley (now the Middle Atlantic) marketing area is to ignore 
the structure of the statute . . . Section 8c(5) (A) does not, in 
itself, preclude the differences complained of by petitioners. Cf., 
e.g., Lehigh Valley Cooperative Farmers, Inc. v. United States, 
370 U.S. 76, 98 (footnote 20) (1962) ; In re Willow Farms Dairy, 
Inc., supra; In re Crystal Lawe Dairy Company et al., 9 A.D. 185 
(1950).” In re Tuscan Dairy Farms, Inc. et al., supra at pp. 1146- 
1147. Moreover, as pointed out in the decision of the Secretary 
dated October 5, 1970, ““Proponents’ [some of petitioners’] prob- 
lem is not related to the Class I price alignment as between Orders 
2 and 4, per se, but rather to the differences in handling methods 
customary under the respective orders and the handling charges 
over order prices which generally prevail under Order 2,” and 
“The costs from which proponents [some of petitioners] seek 
relief are not a result of the order prices and appropriately may 
not be alleviated through an adjustment of the Order 2 Class I 
price level.” 35 F.R. 19527, 15930 and 15931.5 Furthermore, no 
vested right exists in the “handling methods customary” under 
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Order No. 2. Cf. Queensboro Farms Products, Inc. v. Wickard, 
187 F.2d 1969 (2d Cir. 1948) ; New York State Guernsey Breed- 
ers’ Co-op, Inc. v. Wickard, 141 F.2d 805 (2d Cir. 1944), cert. 
denied 323 U.S. 725 (1944) ; Wawa Dairy Farms, Inc. v. Wickard, 
149 F.2d 860 (3rd Cir. 1945) ; In re Terrace Park Dairy et al., 
supra at p. 1397. 


Nor is section 8c(7) (A) of the act of assistance to petitioners 
in this regard. Such section is merely permissive in nature. By 
its terms, sections 8c(7) enables or authorizes the Secretary to 
include “one or more” of the provisions therein within an order 
issued pursuant to the act but does not require that each of the 
subsections of section 8c(7) be contained in such an order. Order 
No. 2, as amended, contains one or more of the terms and condi- 
tions set forth in such section. In addition, the detailed conclu- 
sions with respect to section 8c(5) (G) of the act in In re Tuscan 
Dairy Farms, Inc., supra at pp. 1149-1150, are equally applicable 
herein with respect to Class I pricing and need not be restated. It 
should be emphasized in this connection, perhaps, that petitioners 
have far from established any “trade barrier” in this proceeding 
and that the alleged price disparity complained of by petitioners 
is not the result of the pricing provisions of the 2 orders involved, 
as detailed in the October 5, 1970 decision of the Secretary. 


III 


Petitioners also complain of the pool plant provisions of Order 
No. 2, as amended, and specifically the proviso contained in sec- 
tion 1002.28 thereof which reads as follows: 


“Provided, That no plant shall be a pool plant pursuant to 
this section if, in the absence of this provision, milk received 
from dairy farmers and units at the plant would be classified 
and priced under another order with a provision for market- 
wide equalization, and if the percentage of the milk received 
from dairy farmers and units at the plant which is classified 
in Class I-A and disposed of in the marketing area defined in 
such other order is greater than the percentage of such milk 
so classified and disposed of in this marketing area.” * * * 


5In this connection, the disputed orders in general and the sections thereof dealing 
with Class I pricing are supported by the presumption, which has not been overcome 
by petitioners, that there are facts in existence which justify them. Borden’s Farms 
Products Co., Ine. v. Baldwin, 293 U.S. 194, 209 (1934); Pacific States Box & Basket 
Co. v. White, 296 U.S. 176 (1935); United States 1. Rock Royal Cooperative, Ine., 
807 U.S. 533 (1939). Also, petitioners did not, in reality, attack the adequacy of record 
evidence to support the Secretary's findings. 


_: 


= ae 
~ . 


4 


3S ON ON @ 


+tOos 


2®R @ 


i ed 
os 


ng 
ne 
ns 
et 
c., 
rd 


CLINTON MILK CO., et al. 1243 
Cite as 31 A.D. 1231 


Petitioners contend that because of this proviso their competitors 
are enabled to be regulated under Order No. 4, thereby enoying 
the alleged competitive advantages of which they complain. 


Petitioners have not, in reality, pursued this issue. It need only 
be stated in this connection that we believe that similar provi- 
sions are probably contained in all orders issued pursuant to the 
act and the need therefor is self-evident. Cf. In re Maquoketa 
Valley Cooperative Creamery et al., 27 A.D. 179 (1968), aff’d 28 
A.D. 810 (N.D. Iowa 1969). “Moreover, practically every mar- 
ketwide pooling order which has been the subject of litigation in 
the courts has provided for pool qualification on a percentage-of- 
shipment basis, and at no time has it been held that such standard 
was an unreasonable or inappropriate method of designating the 
plants that would be subject to regulation under the order.” In re 
Willow Farms Dairy, Inc., supra at p. 823. In addition, we see no 
invalidity in a provision which, in effect, regulates a handler 
under the order with which he has the greatest connection. 


In view of all the foregoing, the petition should be dismissed. 
It should be stated at this point, perhaps, that to the extent peti- 
tioners are asking for affirmative relief herein, that is, requesting 
order changes or amendments as a result of this proceeding, they 
are in the wrong forum. See, e.g., In re Tuscan Dairy Farms, 
Inc., supra at pp. 1148-1149 and cases cited therein.* All conten- 
tions of the parties presented for the record have been considered 
and whether or not specifically mentioned herein, any suggestions, 
requests, etc., inconsistent with this Recommended Decision are 
denied. 


JUDICIAL OFFICER’S CONCLUSIONS AND ORDER 


The decision in Jn re Tuscan Dairy Farms, Inc., 30 Agriculture 
Decisions 1135, is relevant in this case. In the Tuscan Dairy 
Farms case, the Judicial Officer held that it was not illegal under 
the Act for the Secretary to classify cream and half and half as 
Class I under Order 2 even though he classified such products as 
Class II under Order 4. This allegedly gave the Order 4 handlers 
a competitive advantage over the Order 2 handlers. 


The petitioners concede in their reply brief, p. 7, that the issue 


6 Respondent's motion to dismiss on this basis at the hearing was not granted as 
petitioners further requested at the prehearing conference that the orders involved 
“be found to be invalid in the respects set forth in the petition.” 
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in the Tuscan case is the same as the issue in the present case, 
stating: 


The Government refers to the case of in re Tuscan Farms 
and concludes that the issue raised—disparity in pricing be- 
tween Order 2 and Order 4—is similar to the issue herein. 
(R.B. pgs. 14-18.) Petitioner agrees that the issue is the 
same and the result should be the same in both cases. Of 
course, Petitioner believes the result in Tuscan, to this point, 
is incorrect and for that reason has appealed. 


The petitioners were relying on a reversal of the Tuscan case, 
but the case was affirmed on appeal. Tuscan Dairy Farms, Inc. V. 
Hardin, opinion filed June 8, 1972 (D. N.J.). The opinion on 
appeal is attached to the oral argument before the Judicial Officer 
(Petitioners’ Ex. B). 


In the Tuscan case, the costs from which the handlers sought 
relief were a result of the order prices, per se, but as explained, 
supra, p. 14, “ ‘The costs from which proponents [some of peti- 
tioners] seek relief are not a result of the order prices and appro- 
priately may not be alleviated through an adjustment of the Order 
2 Class I price level.’ * * * Furthermore, no vested right exists 
in the ‘handling methods customary’ under Order No. 2.” 7 


In the Tuscan case, the petitioners had not requested a rule- 
making hearing, whereas in the present case, the petitioners have 
now requested a rulemaking hearing, and the request was denied. 
However, this does not distinguish the Tuscan case from the pres- 
ent case because if the denial of the present petitioners’ request 
for a promu'gation hearing was illegal, the issue arose too late to 
be considered in this case. 


The Recommended Decision was filed by the Hearing Examiner 
on May 9, 1972. Subsequently, on May 26, 1972, the attorney for 
the Petitioners requested the Secretary of Agriculture to hold a 
rulemaking hearing under Orders 2 and 4 to seek the same relief 
requested in this adjudicatory proceeding.* This request was 


TIn Zuher vy. Allen, 396 U.S. 168, 190, the Court stated: “This Court has been slow 


to attribute to Congress an intent to compensate for inefficient allocation of economie 
resources." Similarly. the Secretary, in fixing Class prices in milk orders, should 
not be required to fully compensate for inefficient methods of handling milk, irrespective 
of whether such inefficiency ix caused by the handlers or by the producers. 

8 Previously, on February 24, 1972, the president of Tuscan Dairy Farms, Inc., 
one of the petitioners herein, requested the Secretary to suspend Orders 2 and 4 or 
sufecient language in the orders to “correct the 34 cent disparity with which we are 
handcapped.” The request was denied on March 20, 1972, on the grounds that the 
request wax not supported by new facts or information not previously considered at 


the rulemaking hearing (see the letters attached to the Petitioners’ Reply Brief). 
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denied by Assistant Secretary Richard Lyng on June 22, 1972. 
The Assistant Secretary stated (Petitioners’ Ex. A received at 
oral argument before the Judicial Officer) : 


se, 


However, as we pointed out earlier, your present petition 
for a hearing provides no new information not considered in 
, our October 1970 decision. Since the cost items at issue are 
f beyond the scope of minimum pricing under the orders, the 
proposed merger of the Order does not offer an appropriate 
means of resolving the problem. 


se, For the reasons set forth in the October 5, 1970, decision 
iv and in our March 20, 1972, denial of the suspension request 
on submitted by Mr. Morris Weinstein, your request for a hear- 
cer ing on the several proposals must be denied. 

The Hearing Examiner did not have before him any issue with 
xht respect to the validity of the denial by the Secretary of the request 
ed, for a rulemaking hearing. Accordingly, no such issue is before the 
oti- Judicial Officer for decision, and the present proceeding would not 
ro- preclude any future challenge by the petitioners of the Secretary’s 
der refusal to hold a new rulemaking hearing. 
ists Assuming, without deciding, that the Secretary’s refusal to 

institute a rulemaking hearing may be challenged by the peti- 
ile- tioners in an appropriate proceeding, nothing in this decision 
ave should be construed as indicating whether the appropriate forum 
‘ed. for such a challenge would be an administrative proceeding under 
es- section 8c(15)(A) of the Act or a direct court proceeding. 
est Similarly, nothing in this decision should be construed as express- 
» to ing any view that, in such a proceeding, evidence similar to that 


excluded in the present adjudicatory proceeding would be inad- 
missible to aid the deciding body in determining whether the 


“od denial of the request for a hearing was arbitrary or capricious. 
7} To receive evidence of changed circumstances, in an appropriate 
a g g 7 ; 
lief proceeding, in order to determine whether the Secretary was arbi- 
sim trary or capricious in denying the request for a rulemaking hear- 

ing would not conflict with the views of the Hearing Examiner 
sow adopted herein. (However, since the issue of the admissibility of 
omie such evidence in such a proceeding is not involved here, it is not 
onld ° ° ° 
“ine decided in this case.) 
ae In addition, I do not believe that the present proceeding should 
4 or operate as a bar to any future proceeding by the petitioners under 
on section 8c(15) (A) of the Act seeking to challenge the adequacy 


d at of the record evidence to support the Secretary’s findings in the 
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October 5, 1970, decision at issue in this case. The record is not 
entirely clear as to whether the petitioners did, in reality, attack 
the adequacy of record evidence to support the Secretary’s promul- 
gation findings. In view of the confusion in the record as to this 
matter, which will be outlined below, and in view of the impor- 
tance of this issue, the petitioners should be free to litigate this 
issue in a subsequent section 8c(15) (A) proceeding. 


The Hearing Examiner stated (Recommended Decision, p. 14, 
fn. 5): 


In this connection, the disputed orders in general and the 
sections thereof dealing with Class I pricing are supported 
by the presumption, which has not been overcome by peti- 
tioners, that there are facts in existence which justify them. 
[Citations omitted.] Also, petitioners did not, in reality, 
attack the adequacy of record evidence to support the Secre- 
tary’s findings. 


The petition filed by the petitioners to institute this proceeding 
is based solely on issues of law. No issue is presented in the peti- 
tion challenging the adequacy of the record evidence to support 
the Secretary’s findings. However, at the hearing held in this 
proceeding, the petitioners apparently challenged the adequacy of 
the evidence to support the Secretary’s findings (Tr. 40-43, 47- 
48). Specifically, the following colloquy occurred (Tr. 42-43) : 


EXAMINER PERLMAN: Depending on what I receive. 
However, I make the observation, then, Mr. Gold, shouldn’t 
we be saying, in light of your last comment, that what the 
Secretary then did was incorrect on the basis of the record 
he had before him, which doesn’t appear to be the tenor of 
your petition as it now stands? 


MR. GOLD: I would agree with what we should be saying 
now. My only difference with you is that I believe the way in 
which the petition is written did say that originally. When 
we made specific reference to the illegalities of the order, 
I think that comprehended the position— 


EXAMINER PERLMAN: Are you now saying on the rec- 
ord that this decision of the Secretary, which I have described, 
is in error on the basis of the material that the Secretary 
then had before him? 


MR. GOLD: Yes, we do say that. We say that in addition 
ot the other things we have said. Since the promulgation of 
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the order, circumstances have worsened, and under today’s 
circumstances, even assuming arguendo that the Secretary 
was correct in the first instance, the order is now illegal 
because of these changed circumstances. 


Based on this statement by the petitioners’ attorney, it would 
have been appropriate—if the petitioners had pursued this evi- 
dentiary issue in their briefs—to regard the petition as amended 
to include an allegation that the Secretary’s findings were not 
supported by substantial evidence on the record of the rulemaking 
hearing. It is well settled that the formalities and technicalities 
of court pleading are not applicable in administrative proceed- 
ings, and it is only necessary that the complaint or petition in 
an administrative proceeding reasonably apprise the litigants of 
the issues in controversy. Any such notice is adequate in the 
absence of a showing that some party was misled. Since the 
issue of whether substantial evidence at the rulemaking hearing 
supports the Secretary’s findings would be determined solely on 
the basis of the rulemaking record, treating the petition as 
amended to include such an allegation would not have resulted in 
any prejudice to the respondent. 


However, in the petitioners’ opening brief, the petitioners 
failed to analyze the evidence at the rulemaking hearing, and it is 
not clear whether the petitioners were actually arguing that the 
rulemaking record contained inadequate evidence to support the 
Secretary’s rulemaking decision. The petitioners state in their 
opening brief, p. 7: 


It is important to consider the availability of milk in Order 2 
because this consideration evidently was the basis for the 
Secretary’s denial of relief to Petitioners in * * * [the rule- 
making proceeding]. * * * 


For that reason, Petitioners sought to introduce into the 
record information on the availability of milk. It is submitted 


9 Wallace Corp. v. Labor Board, 323 U.S. 248, 253; Federal Comm’n. v. Potteville 
Broadcasting Co., 309 U.S. 134, 142-143. 

10 Cella v. United States, 208 F. 2d 783, 789 (C. A. 7), certiorari denied, 347 U.S. 
1016; American Newspaper Pub. Ass’n. v. National Labor Rel. Bd., 193 F. 2d 782, 
799-800 (C.A. 7), certiorari denied sub nom. International Typographical Union v. 
Labor Board, 344 U.S. 816; Union Starch and Refining Co. v. National Labor Rel, 
Bd., 186 F. 2a 1008, 1013 (C. A. 7), certiorari denied, 342 U.S. 815; Mansfield 
Journal Co. v. Federal Commun. Com’n., 180 F. 2d 28, 36 (C.A.D.C.); B. B. Muller & Co. 
v. Federal Trade Commission, 142 F, 2d 511, 519 (C. A. 6); National Labor Relations 
Ba, v. Pacific Gas & Elec. Co., 118 F. 2d 780, 788 (C. A. 9): National Lahber Relations 
Bad. v. Piqua Munising W. Prod. Co., 109 F. 2d 522, 557 (C. A. 6); Schwebel v. Orrick, 
153 F. Supp. 701, 705 (D.D.D.C.), affirmed on other grounds, 251 F. 2d 919 
(C.A.D.C.) certiorari denied, 356 U.S, 927: Ln re American Fruit Purveyor’s, Inc., 
80 Agriculture Decisions 1542, 1590. 
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that information available to the Secretary at the time of his 
previous decision, but certainly available to the Secretary at 
this time, indicates that milk is simply not available, by 
whatever method of delivery, so that Petitioners can obtain 
milk at a lower cost. In this connection it is submitted that 
the hearing officer should have accepted Petitioners’ Exhibit 3 
in evidence on the question of availability of milk. In the 
same vein, Mr. Weinstein testified that the quantity of milk 
available to him was declining and that a major source of 
milk not only was not available, but would be supplying milk 
in Order 4 (emphasis supplied). 


This would seem to challenge the evidentiary support for only 
one facet of the Secretary’s rulemaking decision. Moreover, no 
citations to the record were made notwithstanding the Hearing 
Examiner’s ruling that matters in the rulemaking record “not 
cited by the parties will not be considered by the Hearing Exam- 
iner, unless for some compelling reason he believes that something 
the parties have not cited should be considered” (Tr. 9). 


The respondent did not construe the petitioners’ argument as an 
attack upon the adequacy of the evidence in the rulemaking hear- 
ing record, and the respondent, in its brief, did not analyze the 
evidence in support of the Secretary’s findings. 


In the petitioners’ reply brief, p. 1, it is stated: 


The Government raises the issue that it is “. . . difficult to 
clearly decipher the issues.” (R.B. pg. 3.) It is submitted 
that there should be no question about the issue raised by this 
proceeding. The only question raised—the only issue pre- 
sented—was whether it was “in accordance with law” to 
construct regulations which draw an arbitrary line across a 
single marketing area (which happens to be a single state) ; 
to establish different costs to different dealers depending on 
which side of the line they primarily serve (not in which 
they are located) ; and to refuse to erase that line when it is 
clearly seen that a competitive disadvantage of serious pro- 
portions to some dealers has been created. No amount of 
reliance upon presumptions, unchallenged hearing records or 
advice to seek a different forum should obscure this issue. 


The petitioners at this point would seemingly be relying solely 
on an issue of law—not an issue of substantial evidence. In the 
same reply brief, pp. 2-3, the petitioners refer to evidence excluded 
at the adjudicatory proceeding and state: 


ely 
the 
led 


CLINTON MILK CO., et al. 1249 
Cite as 31 A.D. 1231 


This information goes to the heart of the Hearing Examiner’s 
question as to whether Petitioners were questioning the record 
before the Secretary when he promulgated the existing Order. 
Again, whether the Secretary had sufficient basis in a record 
to issue the Order is immaterial when Petitioners were pre- 
pared to demonstrate that they could not change their hand- 
ling methods in accordance with the Secretary’s analysis and 
this is the present situation. 


Here, again, the petitioners would seem to be arguing that the 
Secretary’s rulemaking decision was erroneous as a matter of law 
—not because of an insufficiency of evidence in the rulemaking 
record. 


However, the petitioners in their reply brief, p. 9, refer to an 
inadequacy of evidence to support one alleged finding in the rule- 
making, stating: 


In Sunny Hill the Court was consciously looking to find 
whether the Secretary had justification for his differential 
policy and specifically found justification for that policy in the 
record. It is submitted that the promulgation hearing record 
is devoid of content which indicates a finding of necessity for 
two different prices in the same state based upon necessity. 
On the contrary, Petitioners have presented evidence which 
indicates that because of the disparity in prices between the 
two Orders their supply of milk continues to grow smaller. 


This seems to be an attack only upon the adequacy of the evi- 
dence to support “a finding of necessity for two different prices 
in the same state based upon necessity.”” However, no such finding 
was made by the Secretary. The Secretary did not—and was not 
required to—find that the particular order provisions were neces- 
sary. He found, instead, that the adopted provisions “will tend 
to effectuate the declared policy of the Act” and “will insure a 
sufficient quantity of pure and wholesome milk, and be in the 
public interest” (35 F.R. 15927, 15931) .” 


There are undoubtedly many different Order provisions that 
would be authorized under the Act and would achieve the pur- 
poses of the Act. The Secretary has wide d:scretion as to the 


11 Certain provisions of milk orders are authorized only by section &8c(7)(D) of the 
Act (7 U.S.C. 608¢e(7)(D)), which authorizes provisions [{]neidental to, and not econ- 
sistent with, the terms and conditions specified in subsections (5) to (7) of this 
section and necessary to effectuate the other provisions of such order.” Classification 


and pr'cing, on the other hand, are authorized by section 8c(5) of the Act (7 U.S.C. 
608e(5)). 
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terms to be included in milk orders and he does not have to dem- 
onstrate that the particular classification and pricing provisions 
selected are necessary or the only provisions which would achieve 
the purposes of the Act.’** Hence this argument in the petitioners’ 
reply brief, p. 9, attacking the evidentiary support for a “finding” 
not made by the Secretary cannot be regarded as an attack upon 
the adequacy of the evidentiary support for the Secretary’s 
decision. 


Considering the entire record, the Hearing Examiner was justi- 
fied in concluding that “petitioners did not, in reality, attack the 
adequacy of record evidence to support the Secretary’s findings” 
(Recommended Decision, p. 14, fn. 5). 


In the exceptions to the Recommended Decision, the petitioners 
again primarily raise issues of law, but state, p. 1: 


The Hearing Examiner has relied primarily and almost exclu- 
sively upon the decision of the Assistant Secretary issued 
October 5, 1970 as a result of a public hearing. (35 F.R. 
15927.) The conclusion was drawn in that decision that the 
difference in handling methods of Order 2 and Order 4 hand- 
lers arose because of inefficiency on the part of Order 2 
handlers. It is submitted that this conclusion is completely 
unwarranted and is unsupported by evidence in the hearing 
record. 


Presumably, the petitioners are referring to a lack of evidence 
in the rulemaking hearing record. However, since no issue of 
whether substantial evidence supports the Secretary’s rulemaking 
decision was raised in the petition, no such issue was analyzed by 
the parties, and no such issue was regarded by the Hearing 
Examiner as an issue in the case, it would be inappropriate for 
the Judicial Officer at this late date to analyze the adequacy of 
the evidence in the rulemaking hearing record. Also, it would 
unduly delay this proceeding to remand the case to a Hearing 
Examiner (the Hearing Examiner below is no longer with the 


12“The background and legislative history of the Agricultural Marketing Agree- 
ment Act of 1937, as amended, leaves no doubt that Congress gave the Secretary 
broad discretion in its administration.” Queensboro Farms Products, Inc. v. Wickard, 
137 F. 2d 969, 977 (2d Cir. 1943). The “terms of the Order are largely matters of 
administrative discretion” and the technical details “are left to the Secretary and his 
aides.” Stark v. Wickard, 321 U.S. 288, 310 (1944). The responsibility of selecting 
the means of achieving the statutory policy and the relationship between the remedy 
selected and such policy are peculiarly matters for administrative competence. Amert- 
can Power @ Light Co. v. Securities and Erchange Commission, 829 U.8. 90, 112 
(1946) ; Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 613-14 
(1950). 
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Department) for a consideration of this issue which would, of 
course, require the filing of additional briefs. 


However, if the petitioners are in earnest in wanting to attack 
the adequacy of the record evidence to support the Secretary’s 
findings, I believe that, in view of all of the circumstances of this 
case, they should be permitted to do so in another adjudicatory 
proceeding under section 8c(15) (A) of the Act. Nothing in this 
decision should be regarded as interfering with the adudication of 
such an issue in another proceeding instituted by the petitioners. 


ORDER 


The relief requested by the petitioners is denied and the peti- 
tion is dismissed, without prejudice (1) to the institution by the 
petitioners of an appropriate proceeding challenging the Secre- 
tary’s refusal to institute a rulemaking proceeding, and (2) to 
the institution of an adjudicatory proceeding under section 
8c(15)(A) of the Act challenging the adequacy of the record 
evidence in the rulemaking proceeding at issue in this case. 
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(No. 14,809) 


In re LOUIS ROMOFF. CEA Docket No. 166. Decided October 10, 
1972. 


Order on Remand 


This order is issued in accordance with the facts and circumstances set forth 
herein, 


Earl L. Saunders, for complainant, 
Neale E. Creamer, Beverly Hills, California, for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


An appeal having been filed in this proceeding in the United 
States Court of Appeals for the Ninth Circuit to review the Deci- 
sion and Order filed herein on February 11, 1972, and an agree- 
ment having been reached, for settlement purposes only, that the 
petitioner would withdraw his appeal, with prejudice, and the 
Judicial Officer would reduce the denial of trading privileges to 
one year, it is ordered that paragraph (b) of the Order filed on 
February 11, 1972, is hereby amended by changing “three years” 
to “one year.” The denial of trading privileges in such order, as 
amended herein, shall become effective on the seventh day after 
the date of this order. 
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(No. 14,810) 


In re RICHARD D. KOHN, MARSHALL J. STEIN, THOMAS CURTEAN, 
and BRIAN H. McGuire. CEA Docket No. 199. Decided 
October 25, 1972. 


Flocr broker—Purchases and sales not open ani competitive— 
Stipulation—Brian H. McGuire—Suspension 


Where respondent Brian H. McGuire’s stipulation is accepted, this order is 
issued as to respondent Brian H. McGuire and said respondent is sus- 
pended as a floor broker under the Act for 15 days. 


Richard W. Davis, Jr., for complainant. 
Harry H. Fortes, Chicago, Illinois, for respondent McGuire. 


Decision by Allen B. Chronister, Acting Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chap. 1), instituted by a complaint and 
notice of hearing issued on September 1, 1972, under section 6(b) 
and (c) of the said Act (7 U.S.C. 9 and 13b). The respondents 
are charged with willfully violating section 1.38 of the regulations 
issued under the said Act (17 CFR 1.38). 


No hearing has been held in this proceeding as to respondent 
Brian H. McGuire. On October 17, 1972, this respondent filed a 
stipulation under section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which he (1) admits the facts hereinafter set forth 
in paragraphs 1 and 2 of the Findings of Fact, (2) admits, for 
the purposes of this proceeding and for such purposes only, the 
remaining facts set forth in the Findings of Fact, and (3) waives 
oral hearing on the charges in the complaint and the report of the 
referee and consents to the entry, without further proceedings, of 
the order contained herein. 


FINDINGS OF FACT 


1. Respondent Brian H. McGuire is now, and was at all times 
material herein, a registered floor broker under the Commodity 
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Exchange Act and a member of the Chicago Mercantile Exchange, 
a duly designated contract market under the said Act. 


2. The transactions specified herein were in live cattle futures 
and were entered into on or subject to the rules of the Chicago 
Mercantile Exchange. Such transactions could have been used 
for hedging transactions in interstate commerce in cattle or the 
products or by-products thereof, or for determining the price basis 
of transactions in interstate commerce in cattle, or for delivering 
cattle sold, shipped, or received in interstate commerce. 


8. On August 21, 1969, and March 24, 1970, the respondents 
entered into transactions as specified in the tabulation below. In 
entering into such transactions the respondents acted pursuant to, 
and in accordance with, an understanding or arrangement (1) 
that on August 21, 1969, respodent Stein would enter into a spread 
transaction with respondent McGuire and that respondent Kohn 
would enter into a reciprocal spread transaction with respondent 
Curtean, (2) that on March 24, 1970, respondent Stein would 
enter into a spread transaction with respondent McGuire offset- 
ting that entered into between them on August 21, 1969, and that 
respondent Kohn would enter into a spread transaction with re- 
spondent Curtean offsetting that entered into on August 21, 1969. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is AG 
concluded that respondent Brian H. McGuire, as charged in the 
complaint, executed purchases and sales of commodities for future 
delivery in a manner that was not open and competitive, in willful 
violation of section 1.38 of the regulations under the Commodity 
Exchange Act (17 CFR 1.38). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and the terms of the proposed order and they believe 
that the entry of such an order without further proceedings would 
constitute a satisfactory disposition of this case as to Brian H. 
McGuire, serve the public interest and effectuate the purposes of 
the Commodity Exchange Act. The complainant, therefore, recom- 
mends that the stipulation be accepted and the proposed order be 
issued, terminating this proceeding as to respondent Brian H. 
McGuire. 


It is concluded that the complainant’s recommendation should 
be adopted. 


ORDER 


1. Effective upon the date of service of this order upon re- 
spondent Brian H. McGuire, he shall cease and desist from exe- 
cuting any futures transaction subject to the Commodity Exchange 
Act if such transaction is not executed openly and competitively 
in accordance with section 1.38 of the regulations issued under the 
Commodity Exchange Act (17 CFR 1.38). 


2. Effective on the thirtieth day after the date of entry of this 
erder, (1) the respondent is prohibited from trading on or sub- 
ject to the rules of any contract market for a period of 15 days, 
and all contract markets shall refuse all trading privileges to the 
respondent during this period, such prohibition and refusal to 
apply to all trading done and all positions held by the respondent 
directly or indirectly, and (2) the reg’stration of the respondent 
as floor broker under the Commodity Exchange Act is suspended 
for a period of 15 days. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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ments to finance livestock dealers and issuing improper accounts of sale, 
as stated in the Order herein. 


Hugh A. Stowe, for complainant. 
Wayne M. Graham and C. T. “Tad’”’ Sanders, Kansas City, Missouri, for 
respondent. 
John A. Campbell, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on May 23, 1972 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent had 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On September 14, 1972, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint and 
amended answer. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Giles Lowery Stockyards, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Lufkin, Texas. 


(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of conducting and oper- 
ating the Lufkin Livestock Exchange, Lufkin, Texas, posted under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from December 380, 1971 
through February 11, 1972 failed to maintain and use properly 
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its custodial account for shippers’ proceeds, hereinafter referred 
to as its custodial account, thereby endangering the faithful and 
prompt accounting therefor, and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) (1) As of December 30, 1971, registrant had outstand- 
ing checks drawn on its custodial account in the amount of 
$16,069.39 and an overdraft in said bank account of $18,336.95, 
and had to offset such checks and overdraft, no deposits in transit 
or proceeds receivable, resulting in a deficiency of $34,406.34 in 
funds available to pay shippers’ proceeds. 


(2) As of January 21, 1972, registrant had outstanding 
checks drawn on its custodial account in the amount of $92,302.65 
and an overdraft in said bank in the amount of $11.57, and had 
to offset such checks and overdraft, no deposits in transit or pro- 
ceeds receivable, resulting in a deficiency of $92,314.22 in funds 
available to pay shippers’ proceeds. 


(3) As of February 11, 1972, registrant had outstand- 
ing checks drawn on its custodial account in the amount of 
$98,375.73, and had to offset such checks, cash in said bank 
account in the amount of $49,947.05, no deposits in transit or 
current proceeds receivable, resulting in a deficiency of $48,428.68 
in funds available to pay shippers’ proceeds. 


(b) (1) Such deficiencies were due, in part, to the advanc- 
ing of custodial account funds by respondent to its president, Giles 
Lowery, as set forth in paragraph II B.(1) of the complaint. 


(2) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of consigned livestock. 


(c) Subsequent to the filing of the complaint, action was 
taken by respondent to place its custodial account in proper bal- 
ance in accordance with the applicable regulations in effect under 
the provisions of the Packers and Stockyards Act which balance 
was confirmed by officials of the Packers and Stockyards Admin- 
istration. 


8. Respondent, on or about the dates and in the transactions 
listed in paragraph III of the complaint, advanced funds from 
the custodial bank account for shippers’ proceeds to Monk L. 
Pantalion, a previously registered dealer, to purchase livestock 
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for his own speculative account. Pantalion’s livestock purchases 
financed by the respondent’s custodial account were subsequently 
sold through respondent’s auction sale. 


4. Respondent on or about the dates and in the transactions set 
forth in paragraph IV of the complaint, submitted accounts of 
sale to consignors of livestock which accounts failed to show the 
true and correct names of the purchasers. Respondent retained 
copies of such accounts of sales as part of its records. 


5. Respondent, during the period from on or about December 
13, 1971, through February 14, 1972 in connection with its market 
agency transactions subject to the Act, failed to keep accounts, 
records and memoranda which fully and correct!y disclosed all 
transactions involved in its business. Respondent during such 
period failed to (1) indicate the full name and address of the 
buyer on the purchase invoices, (2) keep a complete record of 
accounts receivable and (3) keep the necessary documentation to 
verify its bank account reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2(a) and 
(b), respondent has violated sections 397 and 312(a) of the Act 
(7 U.S.C. 208, 213 (a) ) and sections 201.41 and 201.42 of the regu- 
lations (9 CFR 201.41, 201.42). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and sect’ons 201.40, 201.41, 201.42(d), and 201.61(a) of 
the regulations (9 CFR 201.40, 201.41, 201.42(d), 201.61(a) ). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.43(a) of the regulations (9 CFR 
201.43 (a)). 

Py reason of the facts set forth in Findings of Fact 5, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 

ORDER 

Respondent shall cease and desist from: 


1. Failing to maintain its custodial account for shippers’ pro- 
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ceeds in conformity with the provisions of Section 201.42 of the 
regulations (9 CFR 201.42) and other applicable regulations; 


2. Entering into any arrangements to finance livestock dealers; 
and 


8. Issuing accounts of sale which fail to show the true and cor- 
rect names of the buyer of consigned livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act including properly 
completed purchase invoices, including the name and address of 
the buyer; a properly maintained accounts receivable journal; and 
necessary records to verify bank reconciliations prepared by the 
Respondent, including outstanding check lists. 


The order shall become effective on the sixth day after service 
thereof upon the Respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,812) 


In re OLAN WISE and D. J. DEAN. P&S Docket No. 4647. Decided 
October 4, 1972. 


Consent Order—Suspension 


Respondents have consented to the issuance of an order against them to cease 
and desist from violating the Act and the regulations with respect to 
false and incorrect weights and payments based thereon, and the im- 
proper operation of livestock scales, and respondents are suspended as 
registrants under the Act as stated in the Order herein. 


James E. Andrews, for complainant. 
Willis E. Gresham, Lamesa, Texas, for respondents, 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 27, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charg ng resvondents with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). An 
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Amended Complaint was filed on August 8, 1972, charging addi- 
tional violations of the said Act and regulations. 

On September 14, 1972, respondents filed an answer to the 
Amended Complaint in which they admit the jurisdictional allega- 
tions of the Amended Complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and the report of the 
Hearing Examiner, and consent to the issuance of a specified 
order with findings of fact and conclusions, for the purposes of 
this proceeding only, based upon the allegations contained in the 
Amended Complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Olan Wise and D. J. Dean, hereinafter referred to as the 
respondents, at all times material herein were partners, doing 
business as Lamesa Hog Co., with their principal place of business 
located at Lamesa, Texas. 


(b) Respondents, at all times material herein, were: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 
(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for their own 
account. 

2. Respondents, on or about the dates and in the transactions 
referred to in the tabulation below, in connection with the pur- 
chase of livestock by respondents in commerce on a weight basis 
at their buying station, (1) knowingly weighed the livestock at 
less than their true and correct weights; (2) issued scale tickets 
showing such false weights of the livestock, copies of which tickets 
were made a part of respondents’ books and records; and (3) paid 
the seller or caused the seller to be paid for the livestock on the 
basis of such false weights. 


Date of No. of Head Purchase True and Cor- 
Purchase and Weight rect Weight Weight 
(1972) Description (Pounds) (Pounds) Difference 
2/8 5 barrows and 1,265 1,283 —18 
1 gilt 
2 barrows 405 411 —6 
8 barrows and 770 787 —17 
1 gilt 
2/11 5 barrows and 1,230 1,247 —17 
1 gilt 
4 barrows and 1,052 1,032 —7 
1 gilt 


1 sow 875 379 —4 
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8. Respondents, on February 11, 1972, in connection with the 
weighing of livestock purchased in commerce on a weight basis, 
failed to operate the livestock scale at their buying station in 
accordance with the INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK issued September 8, 1968, by the Packers and Stockyards 
Administration, in that respondents weighed such livestock when 
the scale was back-balanced 8 pounds. 


4. Based upon their volume of business transacted as a dealer 
during 1971, respondents were required under the Act and the 
regulations, to increase from $5,000 to $16,000, the amount of 
the bond or bond equivalent maintained by them to secure per- 
formance of their dealer obligations. By letter dated May 16, 
1972, and by certified mail delivered June 12, 1972, respondents 
were notified of the required increase in their bond coverage. 
Respondents were also notified by certified mail on June 5, 1972, 
that their surety bond would terminate on July 1, 1972, and that 
if they continued their livestock operations after July 1, 1972, 
without bond coverage as required under the Act and the regula- 
tions, they would be in violation of section 312(a) of the Act. 
Notwithstanding the aforesaid notices, respondents continued to 
engage in the business of a dealer without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondents have willfully violated sections 312(a) and 
401 of the Act (7 U.S.C. 213 (a), 221) and sections 201.49, 201.55, 
201.71 and 201.73 of the regulations (9 CFR 201.49, 201.55, 201.71 
and 201.73). 


By reason of the facts alleged in paragraph IV herein, re- 
spondents have willfully violated section 312(a) of the Act, supra, 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 

Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, in connection with their purchases of livestock 
in commerce, shall cease and desist from: 
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1. Weighing livestock at other than the true and correct 
weights; 

2. Issuing scale tickets and accounting to sellers of livestock 
on the basis of false and incorrect weights; 

8. Paying the sellers of livestock on the basis of false and in- 
correct weights; 

4. Failing to operate livestock scales owned or controlled by 
respondents in accordance with the regulations under the Act 
constituting INSTRUCTIONS FOR WEIGHING LIVESTOCK; 
and 

5. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent as 
required under the Act and the regulations. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business under the Act, including among others, scale tickets 
which show the true and correct weight of livestock purchased by 
respondents on a weight basis. 

Respondents are suspended as registrants under the Act for a 
period of 20 days and thereafter until they comply fully with the 
bonding requirements under the Act and the regulations. When 
respondents have complied fully with such requirements, a supple- 
mental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 20-day period. 

This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 14,813) 


In re LANDY PACKING Co. P&S Docket No. 4701. Decided Octo- 
ber 12, 1972. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order 
against it for violations of the Act and regulations in connection with 
false and incorrect weights and/or grade designations and payments to 
sellers on the basis of such weights and/or grade designations. 


Richard S. Wetzler, for complainant. 
Richard P. Nelson, Lincoln, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The Complaint and Notice of Hearing was 
filed on October 12, 1972, by the Administrator, Packers and 
Stockyards Administration. The respondent is charged with vio- 
lating sections 202 and 401 of the Act (7 U.S.C. 192, 221) and 
section 201.99 of the regulations issued under the Act (9 CFR 
201.99). 

In an answer executed on October 12, 1972, the respondent 
admits certain jurisdictional facts, neither admits nor denies the 
remaining allegations, waives hearing on the charges in the Com- 
plaint and consents to the entry of the order set forth below. 
Complainant has recommended that such order be issued. 


FINDINGS OF FACT 


The respondent is, and at all times mentioned in the Complaint 
was, a corporation doing business as a packer, as that term is 
defined in the Act, and subject to the jurisdiction of the Secretary 
under the Act with respect to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Act provides as follows: 


§202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 
hearing. 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture. 


Inasmuch as the respondent has agreed to a consent disposition 
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of this case and complainant has recommended that the order 
consented to by respondent be entered, the order will be entered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from: (1) issuing accountings on the basis of false 
and incorrect weights and/or grade designations; and (2) paying 
sellers on the basis of false and incorrect weights and/or grade 
designations. 


Respondent shall prepare and keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in its business subject to the Act, including, among other 
things: accounts of purchase and kill records which are complete 
and correct as to weight, grade, and price; hot weight scale 
records; and regrade lists showing grades of carcasses which 
have been held for regrading. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


(No. 14,814) 


In re DALY MEAT BONING, INC., a Corporation, and RAYMOND W. 
DALY, an Individual. P&S Docket No. 4703. Decided October 
16, 1972. 


Consent Order—Cease and desist 
Respondents have consented to the issuance of an order against them to cease 
and desist from violating the Act by failing to pay when due the pur- 


chase price of meat and meat food products. 


Hugh A. Stowe, for complainant, 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.) instituted by complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondents have violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 
remaining allegations and consent to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations of the complaint. Complainant has recommended that 
the cease and desist order consented to by the respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Daly Meat Boning, Inc., hereinafter referred to as re- 
spondent Daly Meat, is a corporation with its principal place of 
business located at 1650 Old Bayshore Highway, San Jose, Cali- 
fornia. 


(b) Respondent Raymond W. Daly, hereinafter referred to 
as respondent Daly is an individual, who resides at 20663 Seaton 
Avenue, Saratoga, California. 


(c) Respondent Daly was at all times material herein pres- 
ident and sole owner of respondent Daly Meat and in complete 
charge of the operations of said respondent Daly Meat, and did 
at all times material herein formulate, direct and control the 
policies, practices and activities of said respondent Daly Meat, 
including the buying of meat and meat food products for respond- 
ent Daly Meat’s packer operations and the issuing of checks in 
payment therefor. Respondent Daly determined, on the part of 
respondent Daly Meat when, where and how such purchases and 
payments would be made. 


(d) Respondents were at all times material herein engaged 
in the business of buying meat and meat food products in com- 
merce for the purposes of boning and preparing meats for sale in 
commerce. 


(e) Respondents were at all times material herein packers 
within the meaning and subject to the provisions of the Act. 


2. Respondent Daly Meat, under the direction, control and 
management of respondent Daly, and resnondent Daly, in connec- 
tion with their operations as packers, during the period October 8, 
1971 through December 2, 1971, purchased meat and meat food 
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products in commerce for the account of respondent Daly Meat 
from the sellers listed in paragraph II of the complaint and in 
connection with such purchases failed to pay, when due, the full 
purchase price of such meat and meat food products. 


CONCLUSIONS 


Py reason of the facts alleged in paragraph II herein, respond- 
ents have engaged in and used an unfair and deceptive practice 
in commerce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and comp'ainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Daly Meat Poning, Inc., its cfficers, directors, agents 
and employees, directly or through any corporate or other device, 
in connection with the operations of respondent Daly Meat Boning, 
Inc. as a packer, and respondent Raymond W. Daly, individually, 
shall cease and desist from failing to pay, when due, the full 
purchase price of meat and meat food products purchased in 
commerce. 


The order shall become effective on the first day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 14,815) 


CHANDLER LIVESTOCK AUCTION, INC. v. RICHAFD CHOQUETTE. 
P&S Docket No. 4475. Decided October 26, 1972. 


Agent—Of undisclosed principal—Liability 


Where respondent purchased the cattle involved herein for an undisclosed 
principal, respondent is liable to complainant for the amount claimed. 


C. T. “Tad” Sanders, Kansas City, Missouri, for complainant. 
Leon Samuelson, Franklin, Nebraska, for respondent. 
Michael T. Murphy, Presiding Officer. 


Decision by Allen B. Chronister, Acting Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a com- 
plaint filed October 26, 1970, complainant claimed reparation from 
respondent in the amount of $11,178.10. It is therein alleged that 
respondent, Richard Choquette, failed to pay for 50 head of cows 
and 4 bulls as purchased and received. 


Also named as respondents in the complaint were N. J. Holub, 
W. R. Surface, Holiday Markets, Inc., d/b/a Kearney Packing Co., 
and Gibbon Packing, Inc. The investigation of this matter by the 
Packers and Stockyards Administration did not reveal that any 
of these were proper parties to the proceeding. Therefore, pur- 
suant to section 202.3(b) of the Rules of Practice [9 CFR 
202.3 (b) ], this matter was dropped as to these named respondents 
and the remaining parties were so advised. 


The Complainant also alleges that the cattle were sold and 
delivered to respondent on September 10, 1970, and that check 
number 5870 drawn on Holiday Markets, Inc., d/b/a Kearney 
Packing Company was given in payment. 


It is further alleged that the check was forwarded through 
regular banking channels but was returned by the bank upon 
which drawn due to insufficient funds to cover the check. 


It is also alleged that since the return of the check, despite 
demands complainant has made upon respondents, there has been 
no payment. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in this proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served upon the 
respondent on March 22, 1971. A copy of the investigative report 
was served upon the complainant March 19, 1971. A copy of 
respondent’s answer and request for oral hearing were served 
upon complainant April 12, 1971. 


The hearing was held December 14, 1971, in Grand Island, 
Nebraska. Michael T. Murphy, Office of the General Counsel of 
this Department, served as Pres‘ding Officer. Comp'ainant was 
represented by C. T. “Tad” Sanders, Esq., Kansas City, Missouri. 
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Respondent, Richard Choquette, was represented by Alfred Bless- 
ing, Esq., Hastings, Nebraska. Proposed findings of fact, con- 
clusions, and orders were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Chandler Livestock Auction, Inc., Smith Center, 
Kansas, a corporation, was at all times material herein, engaged 
as a market agency selling livestock in commerce on a commission 
basis, operating on Chandler Livestock Auction, a posted stock- 
yard subject to the Act, and was so registered with the Secretary 
of Agriculture under the Act. 


2. Respondent, Richard Choquette, Franklin, Nebraska, was at 
all times material herein, engaged as a dealer buying and selling 
livestock for his own account and as a market agency buying on 
commission, in commerce, and was so registered with the Secre- 
tary of Agriculture under the Act. 


8. Since February, 1970, respondent has bid on and purchased 
cattle for Holiday Markets, Inc., d/b/a Kearney Packing Co., 
Gibbon, Nebraska, a packer. The regular course of procedure in 
payment for such purchases by respondent was for him to receive 
the purchase invoices and telephone the number of head and dollar 
amount to Kearney Packing Co. The packer would then mail a 
check for the amount to the complainant market agency. Respond- 
ent’s commission was usually paid directly to him by Kearney 
Packing Co. 


4. On September 10, 1970, respondent purchased 57 head of 
cattle at the Chandler Livestock Auction, Inc. After the purchase 
respondent designated 54 of these cattle to go to Kearney Packing 
Co. The cattle were paid for by check number 5870 drawn on 
Holiday Markets, Inc., d/b/a Kearney Packing Co. in the amount 
of $11,178.10. This amount was for the purchase price and the 
feed charge. 


5. The check was forwarded through regular banking channels 
but was returned by the bank upon which drawn due to insuffi- 
cient funds to cover the check. Since the return of the check, 
despite demands of complainant, there has been no payment. 


6. Complainant did in no way relieve the respondent of his 
obligation to pay for the 54 head of cattle purchased on Septem- 
ber 10, 1970, and the feed charges added thereto. 
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7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS OF LAW 


The complainant has not been paid in full for 54 head of cattle 
purchased at Chandler Livestock Auction, Inc., Smith Center, 
Kansas, on September 10, 1970. A failure to pay in connection 
with a purchase of livetsock in commerce constitutes an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded. Kalispell Livestock Auction Co. v. Stirling, 31 
A.D. 217 (1972). 


Respondent contends that he made his purchases from the com- 
plainant as an agent of Kearney Packing Co. He also contends 
that Chandler Livestock Auction, Inc., was aware of and under- 
stood the relationship between Choquette and Kearney Packing 
Co. However, the evidence clearly indicates that Chequette made 
purchases for himself and others during this period without desig- 
nating the actual purchaser until after the auction and the weigh- 
ing of the cattle that had been purchased. Therefore the sale was 
complete before the principal was disclosed. It is also clear that 
it was not until after the sale that the full arrangements for dis- 
position were made. Choquette would, at that time, take the in- 
voices with him and call Kearney Packing Company to report his 
purchase. It is plain that Chandler Livestock Auction, Inc., had 
no knowledge as to who the principal might be prior to settling 
for the sale. See, Missoula Livestock Auction Co. v. Stirling, 30 
A.D. 1889 (1971); Kalispell Livestock Auction Co. v. Stirling, 
supra; Dillon Livestcok Market v. Stirling, 31 A.D. 221 (1972); 
Hendrickson v. Stirling, 31 A.D. 224 (1972); Shelby Stockyards 
Co. v. Stirling, 31 A.D. 228 (1972). 


The law is well settled that where goods are purchased by an 
agent for an undisclosed or partially disclosed principal, the agent 
may be held liable for the debt even after the discovery of the 
principal. Missoula Livestock Auction Co. v. Stirling, supra. 


ORDER 


Respondent Richard Choquette, shall pay complainant Chandler 
Livestock Auction, Inc., within 30 days from the date of this order, 
the sum of $11,178.10 plus interest thereon at a rate of 8% per 
annum from November 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 1272 


(No. 14,816) 


FRANK SAGEMAN v. CENTRAL MONTANA AUCTION. P&S Docket 
No. 4321. Decided October 26, 1972. 


Damages—Burden of proof—Failure to sustain—Dismissal 


Where complainant failed to sustain his burden of proof herein, the complaint 
is dismissed. 


John C. Sheehy, Billings, Montana, for complainant. 
C. T. “Tad” Sanae7vs, Kansas City, Missouri, for respondent. 
Alton G. Gaskill, Presiding Officer. 


Decision by Allen B. Chronister, Acting Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). In a com- 
plaint filed January 30, 1970, complainant claimed reparation 
from respondent in the sum of $1,779.70. It is therein alleged 
that when the calves bought from respondent arrived at com- 
plainant’s feedlot they were sick, gaunt, and dirty, smeared with 
manure and refuse and apparently unwatered and unfed for sev- 
eral days. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to Section 
202.40 of the Rules of Practice (9 CFR 202.40), were served upon 
the respondent on March 14, 1970. A copy of the investigative 
report was served upon complainant on March 13, 1970. 


Respondent requested an oral hearing. The hearing was held 
in Billings, Montana, on August 19, 1971. Alton G. Gaskill, Office 
of the General Counsel of this Department, served as Presiding 
Officer. Complainant was represented by John C. Sheehy, Esq., 
Billings, Montana. Respondent was represented by C. T. “Tad” 
Sanders, Esq., Kansas City, Missouri. Six witnesses testified. 
Proposed findings of fact and conclusions were filed by both par- 
ties with briefs in support thereof. 


On March 15, 1972, on motion of the complainant, the com- 
plainant Frank Sageman, was ordered to answer interrogatories 
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and cross interrogatories submitted by the parties. Mr. Sageman 
did answer the interrogatories and cross interrogatories after 
being duly sworn by Donald C. Clark, Notary Public, Bad Axe, 
Michigan. 


FINDINGS OF FACT 


1. Complainant Frank Sageman, an individual, at all times 
material herein engaged as a farmer and cattle feeder near Ubly, 
Michign. 


2. Respondent Central Montana Auction, a corporation, at all 
times material herein engaged as a market agency selling live- 
stock on commission, and as a dealer buying and selling livestock, 
in commerce, operating on Central Montana Auction, Lewiston, 
Montana, a posted stockyard subject to the Act, and was so regis- 
tered under the Act with the Secretary of Agriculture. 


3. Sometime before October 29, 1969, complainant requested 
one Halsey R. Brant, to purchase some calves for complainant. 


4. On or about Wednesday, October 29, 1969, Brant did pur- 
chase 101 calves, acting through one Fred Somers. The calves 
were purchased at Central Montana Auction, Lewiston, Montana. 


5. Sageman also asked Brant to arrange for delivery and Brant 
subsequently arranged to ship the calves to Michigan by truck. 


6. From the time of the sale on Wednesday, October 29, 1969, 
until they were picked up on Friday, October 31, 1969, the calves 
were in two pens at Central Montana Auction, Lewiston, Montana. 
The calves were supplied with hay and water while in the pens. 
The pens, each about 40’ x 40’, were large enough to accommo- 
date approximately sixty head each. 


7. The calves were not weak, tired, or in generally poor physi- 
cal condition at the time of loading for shipment to Michigan on 
October 31, 1969. 


8. The trip, with short stops for fuel and meals for the drivers 
lasted approximately 36 hours. The truck had slat-type sides and 
no protective shields were used during the trip although the truck 
was at all times equipped with such shields. 


9. The calves were not kept on their feet during the trip. The 


calves were neither fed nor watered during the 36 hours they were 
on the road. 
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10. When the calves arrived at their destination on November 
2, 1969, they were in poor condition and required extra care and 
medication. 


11. The complaint was filed January 30, 1970. 


CONCLUSIONS 


Respondent Central Montana Auction filed its motion for Order 
to Dismiss Complaint on April 3, 1970. The motion alleged two 
bases for dismissal: first, that there was no jurisdiction to hear 
the arguments because the allegations of the complaint related to 
only one transaction and in no way reflected a course of conduct 
or practice which, if true, could be construed as a violation of any 
of the provisions of Sections 304, 305, 306, or 307 of the Act; 
second, that in substance the complaint was not filed within ninety 
days of the accrual of the cause of action as provided in Section 
809(a) of the Act. 


We do have jurisdiction over this action, however the conclu- 
sion we have reached makes it unnecessary to discuss the question 
of jurisdiction. 

To resolve the issue whether the complaint was filed within 90 
days of the accrual of the cause of action, a discussion of the 
facts is necessary. 


When the 101 calves which are the subject of this proceeding 
arrived at the Sageman Farm on Sunday, November 2, 1969, they 
were gaunt, tired, and in poor physical condition. Thereafter they 
suffered poor weight gain and one calf died from a respiratory 
complication brought on by stress. Complainant contended in 
substance that respondent violated the Act by failure to care for 
the calves, as required, while they were in its custody. 


The calves were loaded for shipment on Friday, October 31, 
1969, at Central Montana Auction, Lewiston, Montana. They were 
then transported to the complainant’s farm in Ulby, Michigan, by 
truck. The trip lasted approximately 36 hours with only short 
stops for fuel and meals for the drivers. No stops were made 
during the trip to feed, water, or rest the calves. The truck in 
which the calves rode was a slat-type equipped with protective 
shields. Notwithstanding that the calves were wet when they 
were loaded, the shields were not used during shipment because 
the truck drivers believed that the weather was not so severe as to 
warrant their use. The truckers did not keep the calves on their 
feet while they were in transit. 
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There is a dispute in the testimony in this case concerning 
whether the calves were maintained in one pen or two while in 
the custody of the respondent. 


Fred Somers, not a party herein, testified that on Thursday, 
October 30, 1969, he saw the calves standing in only one pen. 
He also testified this single pen was too small to hold the calves 
for any length of time. This was the only time Fred Somers saw 
the cattle after he purchased them for the complainant. 


John Altenhofen, the yard manager for Central Montana Auc- 
tion, and Richard Smith, a trucker who was present on October 
29, 1969, and helped yard the calves after they had been purchased 
for Sageman, both testified that the calves were yarded in two 
pens at the time they were sold on October 29, 1969. Mr. Alten- 
hofen testified he walked past the calves in the two pens on at least 
fifteen separate occasions during the time they were in the cus- 
tody of the respondent market agency. 


The testimony on this point is in direct conflict and irrecon- 
cilable. However, there are other factors to be considered in deter- 
mining the issues involved in this action. 


The truck driver, Russell Seymanski testified that when the 
calves were loaded they began eating the straw bedding in the 
truck. Complainant argued, based on this testimony, that the 
calves must not have been properly fed while in the custody of 
the respondent. However, it is undisputed that the calves had 
only recently been separated from their mother cows and John 
Altenhofen testified that such calves will eat almost anything that 
is available including straw. This agrees generally with what we 
know to be the tendencies of such calves. 


Fred Somers and John Altenhofen testified that the calves could 
not be kept in a 40’ by 40’ pen and maintain their health. This 
would be particularly true if the calves were neither fed nor 
watered. The testimony as to the physical condition of the calves 
upon loading on October 31, 1969, indicated the calves were not 
strong and there was some manure on them. However, it would 
be almost impossible to prevent manure and dirt from getting on 
the calves if they had been penned for two days. There was no 
testimony at all to the effect that the calves were weaker or in 
poorer physical condition on the day they were loaded than would 
be usual for such calves after being penned for two days. 


We must conclude that complainant has failed to establish any 
violation of the Act by respondent. In order to be awarded repa- 
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ration for damages incurred as a result of a violation of the Act 
the complainant must prove h’s allegations of respondent’s failure 
to care for the calves by a preponderance of the evidence. Kavon 
v. Cherrier, 30 A.D. 784 (1971) ; Picard v. Cherrier, 30 A.D. 789 
(1971). The complainant has failed to carry this burden. 


The complainant filed his complaint on January 30, 1970. The 
respondent’s custody of the calves terminated on October 31, 
1969. The fai'ure of the complainant to file his complaint within 
90 days of October 31, 1969, necessitates a d'smissal of his com- 
plaint. Newland v. Martin, 30 A.D. 1443 (1971). 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 14,817) 


In re RICHARD J. TIPPETS. P&S Docket No. 4679. Decided Octo- 
ber 26, 1972. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of an order against him to cease 
and desist from violating the Act and regulations by failing to pay 
when due and issuing insufficient funds checks or drafts. 


Robert D. Jenison, for complainant. 
Respondent pro se. 


Decision by Allen B. Chronister, Acting Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on September 7, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on October 10, 1972, in which he 
admits the facts alleged in paragraph I of the Complaint, admits 
that the Secretary has jurisdiction in this matter, neither admits 
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nor denies the remaining allegations, waives oral hearing and the 
report referred to in section 202.16 of the Rules of Practice (9 
CFR 202.16) and consents to the issuance of a specified order, 
with findings of facts and conclusions, for the purpose of this pro- 
ceeding only, based on the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS CF FACT 





1. (a) Richard J. Tippets, hereinafter referred to as the re- 
spondent, is an individual whose address is P. O. Box 573, Gridley, 
California 95948. 























(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for his 
own account as a dealer, within the meaning of and subject to the 
provisions of the Act. 


2. Respondent, in connection with his operations as a dealer 
during the period March 22, 1972 through March 28, 1972, in the 
transactions set forth in paragraph II of the Complaint, pur- 
chased livestock in commerce and in purported payment therefor 
issued sight drafts and failed to honor such drafts when presented 
for payment. 


3. (a) Respondent, in connection with his operations as a 
dealer, during the period March 22, 1972 through March 28, 1972, 
in the transactions set forth in paragraph II of the Complaint, 
purchased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price for such livestock. 


(b) As of the date of issuance of this Complaint, there re- 
mains unpaid by the respondent a total amount of $25,056.82 for 
livestock purchased, during the period March 22, 1972 through 
March 28, 1972, in the transactions set forth in paragraph II of 
the Complaint. 









| CONCLUSIONS 

y By reason of the facts set forth in Findings of Fact 2 and 3 

herein, respondent has violated section 312(a) of the Act (7 

f U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 

€ Inasmuch as the complainant has recommended that the order 


consented to by respondent be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having sufficient funds available or main- 
taining sufficient funds on deposit in the bank account on which 
they are drawn to pay such checks or drafts when presented for 
payment. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,818) 


In re BONANZA MEATS, INC. P&S Docket No. 4683. Decided 
October 27, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of an order against it to cease and 
desist from violations fo the Act and regulations by failing to pay when 
due and issuing insufficient funds checks or drafts. 


Robert D. Jenison, for complainant. 
Respondent pro se. 


Decision by Allen B. Chronister, Acting Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on September 14, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on October 18, 1972, in which it 
admits the facts alleged in paragraph I of the Complaint, admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report referred to in section 202.16 of the Rules of Practice (9 
CFR 202.16) and consents to the issuance of a specified order, 
with findings of facts and conclusions, for the purpose of this pro- 
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ceeding only, based on the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Bonanza Meats, Inc., hereinafter referred to as respond- 
ent, is a corporation with its principal place of business located 
at 25 South Main Street, Fillmore, Utah. 


(b) Respondent engaged in the business of buying livestock 
in commerce for purposes of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer 
in commerce, during the period August 12, 1971 through Janu- 
ary 1, 1972, in the transactions set forth in paragraph II of the 
Complaint, purchased livestock for slaughter and failed to pay 
when due the full purchase price of such livestock. As of August 2, 
1972, there remained unpaid a total of $8,351.65 for such livestock 
purchases. 


8. Respondent in connection with its operation as a packer, 
during the period August 12, 1971 through January 13, 1972, in 
the transactions set forth in paragraph III of the Complaint, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has violated Section 202(a) of the Act (7 U.S.C. 


192(a)) and Section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Findings of Fact 3 herein, 


respondent has violated Section 202(a) of the Act (7 U.S.C. 
192(a)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, 
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in connection with respondent’s operation as a packer, shall cease 
and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) issuing checks or drafts in payment for livestock pur- 
chased in commerce without having sufficient funds available or 
maintaining sufficient funds on deposit in the bank account on 
which they are drawn to pay such checks or drafts when pre- 
sented for payment. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,819) 


FELIPE G. GONZALES v. JACK D. HUNT and BETTY T. HUNT d/b/a 
HUNT CATTLE Co. P&S Docket No. 4388. Decided October 
27, 1972. 


Difference between total amounts agreed on with Whitlock and total amounts 
received from other parties—Agent—Insufficient evidence—Dismissal 


Where the evidence is insufficient to establish either actual or implied agency 
of Whitlock for respondents, the complaint is dismissed. 


Frank J. Galvan, Jr., El] Paso, Texas, for complainant. 
Respodents pro se. 


John J. Casey, Presiding Officer. 


Decision ty Allen B. Chronister, Acting Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint dated January 15, 1970 and filed in two parts on January 
23, 1970, the complainant claimed reparation from respondents, 
alleging in substance that respondents through their agent had 
made two agreements to buy certain steers from him, one agree- 
ment on October 23, 1969 and the other on November 6, 1969, and 
that respondents had not accepted and paid for the steers, and 
that complainant had then sold the steers to other persons for 
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less money than respondents had promised through their agent 
to pay him. The amount of reparation claimed was the difference 
between what had been promised in the alleged agreements and 
what had been received for the steers in the sales to other 
persons. 


Copies of the complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40), were mailed to the respondents on 
September 8, 1970. A copy of the investigation report was mailed 
to the complainant on the same day. 


Respondents filed an answer on September 18, 1970 which con- 
tained a request for an oral hearing. 


An oral hearing was held on April 21, 1971, in E] Paso, Texas, 
before Richard L. Fowler of the Office of the General Counsel of 
this Department. Complainant was represented by Frank J. 
Galvan, Jr., Esq., of E] Paso, Texas, whom he retained less than 
an hour before the commencement of the hearing. Respondents 
were not represented by counsel. Each of the parties testified. 
Six exhibits were introduced at the hearing. The parties expressed 
the desire to have certain other persons testify, but did not pro- 
vide sufficient data to permit timely service of subpoenas on such 
persons before the hearing. By order of the Presiding Officer the 
record was kept open until May 26, 1971 to afford the parties an 
opportunity to make arrangements for depositions of such persons. 
No such arrangements were made. 


The complainant was allowed until June 30, 1971, to file pro- 
posed findings of fact and conclusions of law and/or a brief. He 
did not file any of these. 


The respondents timely filed a brief prior to the due date of 
July 30, 1971. 


By an order issued on May 27, 1971, the complainant was 
allowed to submit post-hearing exhibits, consisting of: 


1. Facturas and railroad bills for cattle purchased by the 
complainant, for resale, beginning immediately prior to his 
sale of 547 head in early September 1969 and during a con- 
tinuing period thereafter through November 1969 when the 
last sale discussed in testimony was alleged to have been 
made. 


2. The amount then being claimed pursuant to the Com- 
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plaint of January 15, 1970, covering the sale of October 23, 
1969. 

8. The date of the telegram, Exhibit 12 attached to the 
Investigation Report. 

4. The AIQ Certificate, form 30, on each transaction dis- 
cussed at the hearing. 


The following were received from complainant: 


1. A set of documents, marked “Post-Hearing Exhibit A,” 
containing 182 sheets and consisting of facturas and related 
documents. 

2. A set of documents, marked “Post-Hearing Exhibit B,” 
containing 107 sheets and consisting of facturas and related 
documents. 

8. A set of documents, marked “Post-Hearing Exhibit C,” 
containing 27 sheets and consisting of facturas and related 
documents. 

4. Aset of documents, marked “‘Post-Hearing Exhibit D,”’ 
containing 23 sheets and consisting of facturas and related 
documents. 

5. A summary sheet reflecting a revised claim of $3,783.54 
dated May 4, 1971, with 11 sheets of supporting documents 
attached. These documents are marked “Post-Hearing Ex- 
hibit E.” (Sheet 2 of Exhibit E is the original receipt for the 
telegram, a copy of which is Exhibit 12 of the investigation 
report. The date stamp on the original is December 11, 1969.) 


6. Five copies of ANH Form 17-30, marked as “Post-Hear- 
ing Exhibit F.” 


FINDINGS OF FACT 


1. Complainant Felipe G. Gonzales at all times material herein 
operated a ranch and bought and sold cattle for his own account in 
Chihuahua, Mexico, together with his father and brother. 


2. Respondents Jack D. Hunt and Betty T. Hunt at all times 
material herein did business as Hunt Cattle Co., and engaged as 
a market agency, buying and selling cattle in commerce on com- 
mission at Douglas, Arizona, and were so registered under the Act 
with the Secretary of Agriculture. 


3. On or about October 23, 1969, one Whitlock and complainant 
made an agreement that complainant would sell 210 steers, to be 
shipped from compiainant’s ranch in Mexico, to El Paso, Texas. 


Act 
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Whitlock told comp!ainant in substance that he was authorized by 
respondents to act as their agent and was so acting in that trans- 
action. The agreement was reduced to writing, on a printed form 
which was headed “Livestock Contract.” The form was signed 
“Hunt Cattle Co., buyer, by Jerry Whitlock.” Whitlock gave com- 
plainant a draft on one “Allied Cattle Co.” for $2,100.00 as down 
payment or earnest money. 


4. On or about October 24, Whitlock and respondents agreed 
that respondents would buy the same 210 steers, and respondents 
paid Whitlock $2,100.00 as down payment or earnest money. 


5. On or about November 2, pursuant to that agreement of 
October 23, complainant delivered 221 steers to a customs broker 
in El Paso, Texas, for the account of Whitlock. Respondent Jack 
Hunt, pursuant to Whitlock’s instructions, delivered to complain- 
ant a draft on a bank where respondents had an account, for 
$20,620.80, as full payment for the 221 steers. 


6. The steers were never delivered to respondents. On or about 
November 3, Whitlock and respondents made an agreement to sell 
the same 221 steers. Whitlock gave respondents a draft on one 
“S and S Cattle Co.” for $25,382.32, as full payment for the 221 
steers. 


7. Of the 221 steers, 145 were sent to one Boyle, who rejected 
them on delivery and inspection on the basis that they were not 
as they had been represented to him; of these 145, five died in 
shipment and seven died at Boyle’s place shortly after delivery. 
The remaining 76 steers were bought and sold several times there- 
after; three died in shipment and one is not accounted for. 


8. On or about November 6, Whitlock and complainant made 
another agreement, that complainant would sell 650 steers, to be 
shipped from complainant’s ranch in Mexico, to E] Paso, Texas. 
Whitlock again told complainant in subtsance that he was author- 
ized by respondents to act as their agent and was so acting in that 
transaction. That agreement also was reduced to writing on a 
printed form which was headed “Livestock Contract.” Whitlock 
gave complainant a draft on a bank where respondents had an 
account, for $6,000.00 as down payment or earnest money. Both 
the printed form headed “Livestock Contract” and the $6,000 
draft were signed “Hunt Cattle Co. by Jerry Whitlock.” The 650 
steers which were the subject of this agreement, were never deliv- 
ered to either Whitlock or respondents. 


9. On or about November 8, Whitlock’s $25,382.32 draft on 
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“S and S Cattle Co.” was returned unpaid to respondents, payment 
on it having been refused. 


10. On or about November 6, respondents’ $20,620.80 draft was 
returned unpaid to complainant, payment on it having been 
refused. 

11. On or about November 7 Whitlock’s $2,100 draft on “Allied 
Cattle Co.” was returned unpaid to complainant. 


12. When said $6,000 draft was presented for payment respond- 
ents refused payment on it. 


13. Some time thereafter, complainant contacted first Whitlock, 
then respondents, about the drafts which had been returned to 
him. Respondents did not deny liability to pay the drafts but 
requested complainant to help them recover possession of the 221 
cattle which were the subject of the October 23 agreement, from 
the various respective persons who then had possession of them. 


14. On or about December 11, complainant notified respondents 
by telegraph that because of respondents’ failure to honor “our 
contracts” and “your drafts,” complainant would sell the cattle 
to others and hold respondents liable for damages if any. Com- 
plainant thereafter negotiated directly with the various respective 
persons who then had possession of the survivors of the 221 steers 
which were the subject of the October 23 agreement, and com- 
plainant was paid for those surviving steers directly by those 
persons. The total of what he was paid for them was less than 
had been agreed upon between him and Whitlock on October 23. 
Complainant sold to another person the 650 steers which were the 
subject of the November 6 agreement, and complainant was paid 
for those steers direct'y by the purchaser thereof. What he was 
paid for those steers was less than had been agreed upon between 
him and Whitlock on November 6. 


15. The complaint was filed within 90 days of the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


Complainant sought herein to recover the difference between the 
total of the amounts on which he and Whitlock agreed for his 
steers on October 23 and November 6, 1969, and the total of the 
amounts he later received for them from other parties. See Man- 
ning V. Burley, 30 A.D. 1863 (1971). 

The decisive issue in determining whether respondents are 
liable to complainant for that difference, or for anything else on 
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account of complainant’s agreements with Whitlock, is whether 
respondents had authorized Whitlock to act as their agent when 
he negotiated with complainant, or whether respondents were 
negligent in their conduct or created or acquiesced in circum- 
stances so that complainant was reasonably led to believe that 
Whitlock was so authorized by respondents when he negotiated 
with complainant. See Fred Manschreck et al. v. Gunter, 20 A.D. 
863 (1961) and cases cited therein. 


Whitlock told complainant in substance that he was authorized 
by respondents to act as their agent and was so acting when he 
negotiated with complainant. However, agency cannot be estab- 
lished solely by declarations of the alleged agent. Producers Live- 
stock Mktg. Assoc. Vv. Dunlap, 21 A.D. 761 (1962) and cases cited 
therein. 


As a basis other than Whitlock’s representations, for believing 
that Whitlock was respondents’ agent, complainant cited a trans- 
action which occurred in September, 1969. Complainant had con- 
tacted one Biddlecome about selling some cattle of complainant’s, 
then later Biddlecome, Whitlock, and respondent Jack Hunt had 
come to complainant’s ranch together to look at the cattle. Com- 
plainant had never met Whitlock or Jack Hunt before then. 


Shortly afterward, Whitlock, Jack Hunt, and another person had 
come to complainant’s ranch together to look at the same cattle. 


Complainant acknowledged at the hearing that at those two 
meetings Jack Hunt did not lead him to believe that Whitlock was 
respondents’ agent. 


For those cattle, Biddlecome had paid $6,000 to complainant and 
respondents had paid $51,435 to complainant’s father. Respond- 
ents had also paid $6,000 to “Allied Cattle Co.,” which appears to 
be a name under which Whitlock did business. 


Complainant also cited, as basis other than Whitlock’s repre- 
sentations for believing that Whitlock was respondents’ agent, 
the fact that final payment on that September transaction, and 
the draft for $20,620.80 as full payment in connection with the 
October 23 agreement, were given by respondents directly to com- 
plainant or his father. 


Respondent Jack Hunt testified that in that September trans- 
action he bought the cattle from Whitlock as principal-seller, and 
that the only reason he made two drafts for a total of $51,435.00 
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payable to complainant’s father, for those cattle, was because 
Whitlock told him that that was how Whitlock wanted payment 
for those cattle to be made. 


Jack Hunt also testified that in connection with the October 23 
agreement involved herein he intended to buy the 221 steers from 
Whitlock as principal-seller, and that the only reason he gave the 
$20,620.80 draft to complainant, for those steers, was because 
Whitlock told him that that was how Whitlock wanted payment 
for those steers to be made. 


Jack Hunt also testified that that September transaction was 
the only business he had ever done with Whitlock prior to October 
23, 1969, and that that September transaction, and the transaction 
in connection with the October 23 agreement involved herein, were 
the only business he ever did with Whitlock. 


Jack Hunt testified that respondents never authorized Whitlock 
to act as their agent for any purposes. 


The evidence is not sufficient to establish either an actual or an 
implied agency of Whitlock for respondents. See Fred Manschreck 
et al. v. Gunter, supra, and Hestekin et al. v. Morrison Livestock 
Com’n. Co., 20 A.D. 579 (1961). The complaint must be dismissed. 

ORDER 

The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


DISMISSAL—INABILITY TO EFFECT SERVICE 
(No. 14,820) 
In re WILLIE ASHFORD. P&S Docket No. 4479. Dismissed with- 


out prejudice in order issued July 25, 1972, by Donald A. 
Campbell, Judicial Officer. 
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MENDELSON-ZELLER Co., INC. v. THE SEASON PRODUCE Co., INC. 


Where respondent accepted the peppers in issue and failed to sustain its 


burden of proof of accord and satisfaction, respondent is liable to com- 
plainant for the total purchase price of the peppers, less the amount 


already paid by respondent to complainant thereon. 


Counterclaim—Dismissal 


poor condition, the counterclaim is dismissed. 


Complainant pro se. 
Charles Chorna, Beverly Hills, California, for respondent. 


Frederick W. Woodlcy, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


Where respondent failed to prove its allegation that the peppers arrived in 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,258 in connection with 
a shipment of bell peppers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto, denying liability to complainant and re- 
questing an award of $1,008.50 against complainant for an alleged 
overpayment to complainant on the load of bell peppers. Com- 
plainant filed a rep'y to the counterclaim denying liability to re- 
spondent in connection with the matters alleged therein. 


Since the amount of damages claimed either in the complaint 
or in the counterclaim does not exceed $1,500, the shortened pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, respondent filed 
an opening statement and each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Mendelson-Zeller Co., Inc., 
whose address is 450 Sansome Street, San Francisco, California. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is a corporation, The Season Produce Co., Inc., 
whose address is 1044 San Julian Street, Los Angeles, California. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about May 2, 1971, complainant sold to respondent a 
partial truckload of bell peppers consisting of 393 cartons at 
$17.00 per carton, or a total invoice price of $6,681, delivered 
respondent’s place of business. 


4. The above described peppers were shipped in interstate com- 
merce, from Naples, Florida, to respondent in Los Angeles, Cali- 
fornia, arriving May 3, 1971, and were accepted by respondent. 


5. Respondent has paid complainant $5,423, leaving a balance 
due on the invoice price of $1,258. 
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6. The formal complaint was filed November 15, 1971, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits the major allegations of the complaint as 
reflected by the findings of fact including the allegation that the 
peppers were accepted. Respondent, however, in its answer raised 
two defenses to complainant’s claim. Respondent’s first defense 
is that the peppers arrived in poor condition having wilt and stem 
decay. This defense is also made the basis of respondent’s counter- 
claim against complainant in that respondent claims that the true 
value of the peppers on arrival was $4,414.50 and that respond- 
ent’s payment to complainant in the amount of $5,423 amounted 
to an overpayment of $1,008.50. The record nowhere discloses 
that the peppers were inspected on arrival and we must conclude 
that respondent has failed to prove its allegation that the peppers 
arrived in poor condition. For this reason respondent’s counter- 
claim should be dismissed. 


Respondent’s second defense is that its payment to complainant 
constituted an accord and satisfaction. In support of this defense 
respondent submitted a copy of its check dated October 1, 1971, 
in the amount of $5,423, which was negotiated by complainant 
and a copy of a covering letter of the same date sent with the 
check. The check nowhere contains language indicating that it 
was submitted in fu!l settlement of the claim in question. The 
body of the letter reads as follows: 


“THIS LETTER IS IN REGARD TO YOUR SHIPMENT 
OF 393 BELLPEPPERS ARRIVING HERE ON MAY 3, 
1971, WHICH YOU BILLED TO US FOR $17.00 PER 
CARTON. 


“THESE BELLPEPPERS ARRIVED IN A WILTED AND 
A STEM DECAY CONDITION. AFTER OUR EFFORTS 
OF TRYING TO SELL THESE ON ARRIVAL, WE WERE 
FORCED TO HAVE THEM SORTED AT A COST OF 
$188.80, AND A TOTAL OF 74 CARTONS HAD TO BE 
DUMPED. WE ARE SENDING YOU THE DUMP CER- 
TIFICATE FOR THESE CARTONS FOR YOUR RECORDS. 
AFTER EXTENSIVE EFFORTS AND CONSTANT 
HANDLING, WE HAD A FURTHER DUMPAGE OF 42 
CARTONS. WE ARE ALSO ATTACHED THE DUMP 
CERTIFICATE FOR THESE CARTONS. 
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ich “THIS LOT SHOWED A GROSS SALE OF $4,399.70. 
AFTER EXPENSES OF SORTING OF $188.80 AND YOUR 
INVOICE PRICE OF $6,681.00, THE TOTAL LOSS WAS 
$2,470.10. THIS DOES NOT INCLUDE OUR HANDLING 


oe COST OF .50¢ PER CARTON WHICH DEFINITELY 


the SHOWS US NO PROFIT. 
sed “WE FEEL THAT WE HAVE A RIGHT AND ARE JUSTI- 
nse FIED IN HAVING YOU STAND THE LOSS OF THE 
‘em FIRST DUMPAGE OF 74 CARTONS AT $17.00 PER 
ter- CARTON, WHICH COMES TO $1,258.00 OF WHICH WE 
Fue ARE DEDUCTING FROM YOUR INVOICE AND ARE 
nd- ENCLOSING OUR CHECK IN THE AMOUNT OF 
ted $5,423.00. WE SINCERELY HOPE THAT YOU WILL 
BCS GIVE THIS YOUR CLOSE CONSIDERATION AND RE- 
ude VIEW OF THE CIRCUMSTANCES INVOLVED AROUND 
ers THIS SALE. IF THERE ARE ANY FURTHER DISCUS- 
ter- SIONS PLEASE DO NOT HESITATE TO CALL UPON 
US.” 
ant On October 22, 1971, complainant negotiated respondent’s check 
nse and replied to respondent by telegram in relevant part as follows: 
) 
wi “RECEIVED YOUR CHECK FOR $5,423.00 COVERING 
the LOAD OF PEPPERS DELIVERED IN MAY. THIS IS 
t it ENTIRELY UNSATISFACTORY. WE ARE DEPOSITING 
The THIS CHECK AS UNDISPUTED PORTION OF ORIG- 


INAL INVOICE. THERE IS NO ALLOWANCE JUSTI- 
FIED OR POSSIBLE. HAVE BEEN TRYING GET PAID 
FOR THIS SINCE MAY A MATTER OF FIVE MONTHS. 
WE PAID OUR SHIPPER IN FULL AND THERE IS 
ABSOLUTELY NO JUSTIFICATION FOR THIS ALLOW- 
ANCE. WE REGRET LOSS YOU SUSTAINED. WE TOO 
HAVE LOSSES WHICH WE TAKE IN THE COURSE OF 
THIS BUSINESS. THERE WAS NO COMPLAINT ON 
THIS INVOICE UNTIL SOME TEN TO ELEVEN DAYS 
UNDERSTAND SOME OF THESE WERE EVEN 
SHIPPED TO NORTHWEST BUT THIS IS IMMATERIAL. 
YOU KNOW THAT UNLESS SUCH COMPLAINTS ARE 
MADE WITHIN 24 HOURS OF SALE NO RECOURSE IS 
POSSIBLE. IN THE INTERIM WE PAID THE SHIPPER 
IN FULL. MUST DEMAND SAME FROM YOU AT THIS 
TIME.” 


Respondent urges that at the time complainant accepted respond- 


esyu “S 


“2 ee Ue 


' 


Ww iw hae 








1292 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1288 


ent’s check there was a dispute between the parties concerning 
the transaction and that the acceptance of the check under such 
circumstances amounted to an accord and satisfaction. However, 
neither on the face of the check nor in its letter to complainant 
did respondent state or indicate that the payment was conditional 
on complainant’s accepting it in full satisfaction of its claim. As 
was stated in Spada Distributors Co. v. Frank Kenworthy Co., 
17 A.D. 347 (1958) : 


“To constitute an accord and satisfaction it is necessary that 
the money be offered in full satisfaction of the demand, and 
be accompanied by such acts and declarations as amount to 
a condition that the money, if accepted, is accepted in satis- 
faction; and it must be such that the party to whom it is 
offered is bound to understand therefrom that, if he takes it, 
he takes it subject to such conditions. The mere fact that the 
creditor receives less than the amount of his claim, with 
knowledge that the debtor claims to be indebted to him only 
to the extent of the payment made, does not necessarily estab- 
lish an accord and satisfaction.” 


We find that respondent has failed to prove its defense of accord 
and satisfaction. 

For the first time, in its answering statement, respondent 
alleged as a third defense that shortly after arrival of the peppers 
an agreement was negotiated through a Los Angeles representa- 
tive of complainant named Bud Linden, whereby complainant 
agreed that respondent was to “do the best they could in selling 
and disposing of the ‘peppers’ and that upon the sale thereof, the 
complainant would adjust the price so that there would be no 
loss to respondent.” Respondent stated that it was on this basis 
that it accepted the peppers. We think that it is somewhat strange 
that this alleged agreement for an allowance was not mentioned 
in respondent’s letter of October 1, 1971, to complainant or in 
respondent’s answer. The existence of such an agreement is 
negated by complainant’s statement in its telegram of October 22, 
1971, that it had attempted since May to collect the invoice price 
and also by its statement that there was no complaint on the 
invoice for some 10 to 11 days after arrival. In addition, com- 
plainant denied that it agreed to such an allowance. We find that 
respondent has failed to sustain its burden of proving that such 
an agreement was entered into by the parties. 


We have before found that respondent accepted the peppers and 
thus became liable for the full invoice price of $6,681. Of this 








1g 
ch 
Yr, 
nt 
al 
As 
ae 


TRANSWORLD FRUIT »v. S. R. HICKMAN, JR. 1293 
Cite as 31 A.D. 1293 


amount respondent has already paid complainant $5,423. This 
leaves a balance of $1,258 owing to complainant. Respondent’s 
failure to pay complainant this amount is a violation of section 2 
of the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to complainant, as reparation, $1,258, with interest thereon at 
the rate of 8 percent per annum from June 1, 1971, until paid. 

The counterclaim is dismissed. 


(No. 14,822) 


TRANSWORLD FRUIT IMPORT CorP. v. S. ROGERS HICKMAN, JR., INC. 
PACA Docket No. 2-2224. Decided October 3, 1972. 


Security deposit—Failure to return unused portion of—Reparation awarded 


Where there was a balance of $1,388.35 remaining from the initial $5,000 
check, reparation in the amount of said balance is awarded to com- 
plainant. 


Complainant pro se. 
Respondent pro se, 
Bruce S. Wiener, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,588.35 in connection 
with respondent’s alleged failure to return the unused portion of 
funds advanced respondent by complainant as security deposits 
for payments of produce purchased by respondent for complainant 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
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thereto, admitting that it owes complainant $3,200 in connection 
with these transactions, but denying liability for the full amount 
claimed in the complaint. 


Although the amount claimed in the complaint exceeds $1,500, 
oral hearing was waived by the parties. Accordingly, the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. Neither 
party filed additional evidence or a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Transworld Fruit Import 
Corp., whose address is 214 New York City Terminal Market, 
Bronx, New York. 


2. Respondent is a corporation, S. Rogers Hickman, Jr., Inc., 
whose address is P. O. Box 1427, Homestead, Florida. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On November 28, 1969, complainant forwarded a check to 
respondent in the amount of $5,000 for payment of certain out- 
standing bills. On December 16, 1969, complainant forwarded an 
add tional check to respondent in the amount of $5,000 which was 
to be held as a security deposit for future purchases of perishable 
agricultural commodities in intersttae commerce. 


4. On May 18, 1970, respondent issued a check to A. Duda & 
Sons, a shipper located in Oviedo, Florida, in the amount of $1,800 
which amount was applied against complainant’s security deposit. 


5. In September 1970, complainant instructed its bank, Banco 
Popular De Puerto Rico, to claim for complainant’s account the 
balance of the security deposit, $4,588.35, held by respondent. 
Respondent admitted that there was a balance due from the secu- 
rity deposit of $3,200 and promised to make payment within 180 
days. Respondent denied owing complainant an additional] amount 
of $1,388.35. 


6. The formal complaint was filed on June 16, 1971, which was 
within 9 months after the cause of action accrued. On August 18, 
1971, the Department issued an order for respondent to pay com- 
plainant, as an undisputed amount, $3,209, with interest thereon 
at a rate of 8 percent per annum from December 1, 1970, until 
paid. 
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CONCLUSIONS 


Since the Department has issued an order that respondent pay 
to complainant, as an undisputed amount, $3,200, with interest, 
the only matter for consideration in this proceeding is the remain- 
ing $1,388.35. Complainant alleged, in its formal complaint that 
this amount was the balance, after its outstanding bills were paid, 
from the initial $5,000 check which complainant sent to respondent 
on November 28, 1969; and that that amount was held by respond- 
ent as part of a security deposit, the unused portion of which was 
to be returned to complainant upon request. 


Although complainant was given ample opportunity, it failed to 
submit an opening statement; respondent also failed to submit an 
answering statement. Accordingly, under the rules of practice, 
the only evidence in the case is the Department’s report of inves- 
tigation and the verified pleadings of the parties. The evidence in 
support of complainant’s allegation is a copy of a letter, dated 
November 28, 1969, addressed to respondent, which stated in 


pertinent part: 
“Enclosed please find our check No. 101X payable to you for 
the sum of $5,000. This will more than cover all our out- 
standing bills as follows: 


8/10/69 Duda $1,660.00 
3/21/69 Freight (Frozen load Holland & Hatcher) 731.50 


3/22/69 Brokerage “ ” , ” = 142.50 
4/24/69 Duda 8,075.00 
4/25/69 Duda 3,148.80 

$8,757.80 
3/26/69 Loss (Frozen load Holland & Hatcher) 1,146.15 
8/ 6/69 1,000.00 
8/28/69 1,000.00 
9/ 3/69 1,000.00 
9/12/69 1,000.00 

$5,146.51 
Balance due S. R. H. Jr., Inc. [Respondent] 8,611.65 
11/28/69 5,000.00 
Balance due TWF Corp. [Complainant] 1,388.35 


“As for the balance that is due TWF Corp., hold it as an 
advance as we have been approved for a SBA loan, and as 
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soon as we can induce a bank to handle it there will be an 
additional $5,000.00 to be sent to you as an advance against 
purchases.” 


Respondent, in its answer, denied ever having received the 
above letter; however, it does admit to having received complain- 
ant’s check which alleged'y accompanied the letter. Further, re- 
spondent, while alleging that the $5,000 of November 28, 1969, 
just covered some purchases of tomatoes by complainant and some 
checks not honored by complainant’s bank, has not submitted any 
proof as to its accounting of the $5,000. 


In view of the evidence submitted, it must be concluded that 
there was a balance of $1,388.35 remaining from the $5,000 after 
satisfaction of complainant’s outstanding debts to respondent on 
November 28, 1969. Respondent’s failure to return this amount 
upon request by complainant was in violation of section 2 of 
the act. Accordingly, reparation should be awarded to complain- 
ant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,388.35, with interest thereon 
at the rate of 8 percent per annum from November 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,823) 


STEPHEN PAVICH & SONS v. MUTUAL PRODUCE, INC. PACA Docket 
No. 2-2403. Decided October 6, 1972. 


F.o.b. sale—Burden of proof—Failure to sustain—Consignment transaction— 
Burden of proof—Failure to sustain—Reasonable value—Dismissal 


Where complainant failed to sustain is burden of proof of an f.o.b. sale and 
respondent failed to sustain its burden of proof of a consignment trans- 
action, respondent, having accepted the grapes in issue, is liable to com- 
plainant for the reasonable value thereof. Complainant has received such 
reasonable value from respondent, and the complaint is dismissed. 


George W. Granger, Delano, California, for complainant. 
Alan L. Lewis, Boston, Mass., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishab'e Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $2,407.76 in 
connection with three shipments of grapes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties have waived oral hearing and 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant was given the opportunity but did 
not submit an opening statement. Respondent likewise was given 
the opportunity but did not submit an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Stephen Pavich & Sons, is a partnership com- 
posed of Stephen Pavich and Helen Pavich whose address is Rt. 2, 
Box 291, Delano, California. 


2. Respondent, Mutual Produce, Inc., is a corporation whose 
address is 48-49 New England Produce Center, Chelsea, Massa- 
chusetts. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


8. On each of the dates of December 8, 9 and 11, 1970, com- 
plainant shipped a partial carload of Normandie brand Ribier 
table grapes from Delano, California, to respondent in Chelsea, 
Massachusetts, in interstate commerce. The shipments consisted 
of 324, 243 and 243 lugs respectively. Complainant sent invoices 
to respondent showing an f.o.b. price of $4.50 per lug, or a total 
price of $3,645. 


4. Respondent accepted the grapes and sold them. Respondent 
rejected complainant’s invoices as not representing the contract 
between the parties. In January 1971, respondent mailed com- 
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plainant checks for the three successive loads in the amounts of 
$495.53, $390.13 and $351.58, or a total of $1,237.24. 


5. An informal complaint was filed on August 20, 1971, which 
was within 9 months after the transactions. 


CONCLUSIONS 


The main issue in this case is whether complainant sold the 
grapes involved herein for an f.o.b. price of $4.50 per lug or 
agreed to have them sold on consignment. The difference between 
the amount that would be due under the alleged contract and the 
amount received from respondent is $2,407.76, which is the 
amount complainant claims in this proceeding. 


Complainant alleges that the grapes were sold to respondent on 
an f.o.b. basis. The only evidence supporting this position is a 
letter to the Department from Mr. Jack Pandol of Pandol & Sons, 
Delano, California, dated October 12, 1971. Pandol & Sons handled 
the shipping arrangements for complainant. Mr. Pandol states 
that respondent’s employee called him and asked about the avail- 
ability of grapes. Mr. Pandol referred him to complainant. Later 
that afternoon complainant’s Stephen Pavich called Mr. Pandol 
and directed him to ship grapes to respondent. Mr. Pavich told 
Mr. Pandol that he had sold the grapes for $4.50 per lug. Mr. 
Pandol states, “I was not in any way involved in any prices, qual- 
ity, etc., other than John Andrews (respondent’s employee) did 
ask me if the grapes were O.K.” 


Respondent denies that any purchase price was agreed to. In 
a letter to complainant dated January 14, 1971, included in the 
report of investigation (Exhibit 7), respondent’s president, Mr. 
Lewis Gussman, gives an account of the telephone conversation he 
and John Andrews had with Mr. Pavich. Mr. Gussman states that 
there was no mention of price. He says in part: 


“You never notified us and we never agreed to any basis 
whatsoever on the succeeding lots and it was long after these 
grapes were shipped that you decided to send us some in- 
voices. On the day the first invoice arrived John Andrews 
and myself phoned you and explained we never agreed to any 
f.o.b. price. . . .” 


Complainant has failed to introduce sufficient evidence to sup- 
port its contention that an f.o.b. sale was made or to contradict 
respondent’s version of the negotiations. We conclude that com- 
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plainant has not proved that these grapes were sold on an f.o.b. 
basis. 


































Respondent alleges that the transaction was a consignment by 
complainant. Considering the evidence we are not able to reach 
that conclusion. Respondent has the burden of proving its affirm- 
ative allegations and has not met that burden. 


Respondent, having accepted the grapes is liable for their rea- 
sonable value. Respondent sold the three successive shipments 
for varying amounts. Neither party has introduced the account- 
ing submitted to complainant by respondent. However, the letter 
from respondent to complainant quoted above includes certain 
rough figures covering sale prices of the grapes and quoting the 
market reports for the area in comparison. 


The 324 lugs in the first shipment were sold between December 
16, 1970, and December 22, 1970, at prices ranging from $2.00 to 
$4.50, averaging $2.64 per lug. The 243 lugs in the second ship- 
ment were sold between December 23, 1971, and December 31, 
1971, at prices ranging from $2.00 to $4.00, averaging $3.47 per 
lug. The 243 lugs in the third shipment were sold between De- 
cember 21, 1971, and December 31, 1971, at prices ranging from 
$2.00 to $4.00, averaging $2.88 per lug. The market reports for 
Boston, Massachusetts, show that the prices for fair and ordinary 
Ribier grapes were mostly $2.00 to $3.00 during the time involved 
herein. Respondent maintains that the grapes were shattered and 
wet in varying degrees, which is why higher prices were not 
received. 






Lacking any better evidence, we accept the amounts received 
by respondent as the reasonable value of the grapes. Since neither 
party submitted a copy of respondent’s accounting we accept the 
amounts remitted to complainant as the amounts due after deduc- 
tions for legitimate expenses. It follows that complainant has 
failed to establish that respondent violated section 2 of the act 
and is liable to complainant in any amount. The complaint should 
therefore be dismissed. 


ORDER 








The complaint is hereby dismissed. 


Copies hereof shal] be served upon the parties. 
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(No. 14,824) 


GREAT LAKES PRODUCE COMPANY, INC. v. JOHNNIE’S PRODUCE & 
PoPpcoRN SUPPLIES Co. PACA Docket No. 2-2279. Decided 
October 6, 1972. 


Invoice prices—Failure to pay—Liab'lity—Breach of contract—Grade and 
condition—Unmerchantable lot—Failure to pay justifiable 


Where respondent accepted lots #537 and #543, respondent is liable to com- 
plainant for the purchase prices thereof and also for the invoice prices 
on lots #416 and #498 and for freight charges on lot #525, for a total 
liability of $3,696.00. With respect to lot #574, the potatoes in this lot 
were unmerchantable and respondent’s failure to pay for said lot was 
justifiable. 


Counterclaim—Dismissal 


Where there was no liability on complainant with respect to lots #537 and 
#543, and where respondent failed to support its claim for costs for 
dumping the potatoes in lot #574, the counterclaim is dismissed. 


Gary P. Gormin, Clearwater, Florida, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $4,926.00 in con- 
nection with shipments of potatoes and onions in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer admitting partial liability and counterclaimed for 
$1,525.00, representing alleged storage charges, dumping charges, 
and other miscellaneous costs incurred. 


Although the amount in controversy exceeds $1,500, the parties 
waived oral hearing. Therefore, the shortened method of proce- 
dure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Pursuant to such procedure the parties were 
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given the opportunity to submit additional evidence in support of 
their respective positions by means of verified statements. Neither 
party did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Great Lakes Produce Company, Inc., is a cor- 
poration whose post office address is 3003 East Broadway, Tampa, 
Florida. 


2. Respondent is an individual, Frank Favata, doing business 
as Johnnie’s Produce & Popcorn Supplies Co. and whose address 
is P. O. Box 1865, Tampa, Florida. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. Complainant, in the course of interstate commerce, sold to 
respondent the following lots of onions and potatoes at the prices 
set forth below and shipped them by truck from Green Bay, Wis- 
consin, on the dates specified below to respondent at Tampa, 
Florida: 


Lot #416 10/24/70 690 sacks potatoes $1,573.50 
Lot #498 11/17/70 150 sacks onions 300.00 
Lot #525 11/24/70 400 sacks onions 640.00 
800 sacks potatoes 635.00 
Freight 120.00 
1,395.00 
Paid by respondent 1,275.00 120.00 
Lot #537 11/28/70 600 sacks potatoes 1,125.00 
Lot #543 12/ 3/70 800 sacks potatoes 577.50 
Lot #574 12/ 4/70 820 sacks potatoes 1,230.00 
$4,926.00 


All of the above shipments were accepted by respondent. 


4. A Federal inspection was made of lot #574 on December 8, 
1970, at 11:40 a.m. The results of such inspection, in part, are 
as follows: 

“Products inspected: POTATOES Manifested 820 sacks. 

“Where inspected: Applicant’s Warehouse. 

“Condition of load: Stacked at above location on floor. 


“Quality: Internal defects range from 20 to 53% 
averaging 33% damage, including 24% 
serious damage by Hollow Heart. 

“Grade: Fails to grade U. S. No. 1 3 Inch Mini- 
mum account grade defects.” 
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5. A formal complaint was filed on June 18, 1971, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent accepted the shipments of 
potatoes and onions but has failed to pay to complainant the in- 
voice prices of 6 lots, totaling $4,806, plus the freight charge of 
$120 on lot #525. In his answer, respondent admits liability for 
the freight charge of $120 and the invoice prices for lot #416 and 
lot #498 but denies liabiltiy for the invoice prices for lots #537, 
#543 and #574. 


With respect to lots #537 and #574, respondent alleges that he 
never ordered these shipments and when they arrived, he so in- 
formed complainant by phone. Respondent further alleges that 
complainant asked him to hold the shipments while it found an 
outlet for them. Complainant denies respondent’s allegations and 
submits copies of the confirmations of sale which it states were 
mailed to respondent. Complainant also offers as proof, invoices 
allegedly mailed to respondent and delivery receipt signed by 
respondent. Respondent, on the other hand, has offered no proof 
of its allegations. We therefore conclude that respondent ac- 
cepted lots #537 and #543 by unloading the potatoes (7 CFR 
46.2(dd) (1)) and thereby became liable to complainant for the 
purchase prices, less provable damages sustained as a result of 
any breach of contract by complainant. Since respondent admits 
that the potatoes were in good condition upon arrival, we con- 
clude that there was no breach and that respondent is liable to 
complainant for the full purchase price of both lots of potatoes. 


With respect to lot #574, complainant alleges that respondent 
failed to make proper settlement for these 820 sacks of potatoes. 
The record shows that the shipment arrived at 6:00 a.m. on De- 
cember 7, 1970, and that a Federal inspection was made of these 
potatoes on December 8, 1970, at 11:40 a.m. The inspection cer- 
tificate reveals that all the potatoes were in respondent’s ware- 
house at the time of the inspection. We therefore find that re- 
spondent accepted the potatoes either by its act of unloading or 
its failure to give notice of rejection within a reasonable time 
(7 CFR 46.2(cc) (2)). However, the inspection certificate also 
clearly establishes that there was a breach of contract by com- 
plainant as to grade and condition of the potatoes. Respondent 
is then liable for the purchase price, less provable damages re- 
sulting from this breach. Respondent alleges that the potatoes 
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were dumped and submits a dump certificate covering 800 sacks 
of potatoes. The dump certificate does not constitute evidence of 
dumping according to section 46.23 of the regulations because it 
is undated and does not contain information which would identify 
the potatoes as those inspected on December 8. Nevertheless, in 
view of the results of the inspection, we conclude that the potatoes 
were unmerchantable and were dumped and that respondent’s 
failure to pay was justifiable. 


In view of the foregoing, we conclude that respondent is liable 
for the invoice prices of lots #537, $1,125.00 and #543, $577.50. 
By his own admission, respondent is also liable for the invoice 
prices on lots #416, $1,573.50, #498, $300.00, and the freight 
charge on lot #525, $120. Respondent’s failure to account and 
promptly pay the total of these amounts or $3,696, is a violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


Respondent filed a counterclaim for costs incurred in storing 
and dumping lots #537, #543 and #574. For the reasons stated 
above, we find no liability in regards to lots #543 and #537. With 
respect to lot #574, respondent has failed to introduce any evi- 
dence which would corroborate the alleged costs incurred in dump- 
ing these potatoes. We conclude that the counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,696, with interest thereon 
at the rate of 8 percent per annum from December 1, 1970, until 
paid. 

The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,825) 


WEISS BROKERAGE COMPANY v. PEARL GRANGE FRUIT EXCHANGE, 
Inc. PACA Docket No. 2-2483. Decided October 16, 1972. 


Broker—Brokerage—Terms of agreement—Dismissal 


Where, under the terms of the brokerage agreement, respondent reserved the 
right to cancel contracts of sale for nonpayment and respondent re- 
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ceived no timely payment under the contract negotiated by complainant, 
respondent is not liable to complainant and the complaint is dismissed. 











Complainant pro se. 
LeRoy W. Gudgeon, Chicago, Illinois, for respondent. 
Peter Keltch, Presiding Officer. 







Decision by Donald A. Campbell, Judicial Officer 









DECISION AND ORDER 


PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $531.00 for bro- 
kerage in connection with a transaction involving frozen fruit. 







A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 








Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted 
an opening statement, respondent submitted an answering state- 
ment and complainant submitted a statement in reply. Neither 
party filed a brief. 










FINDINGS OF FACT 






1. Complainant, Weiss Brokerage Company, is a corporation 
whose address is 150 N. Wacker Drive, Chicago, Illinois. 






2. Respondent, Pearl Grange Fruit Exchange, Inc., is a corpo- 
ration whose address is P. O. Box 462, Benton Harbor, Michigan. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 







8. Complainant represented respondent under the terms of a 
contract effective March 30, 1968, in the transaction involved 
herin. 











4. On August 12, 1971, in the course of interstate commerce, 
complainant negotiated a contract for the sale of 60,000 pounds 
of frozen blueberries between respondent as seller and the Fasano 
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Pie Company, Chicago, Illinois as buyer. The price of the blue- 
berries was 2914¢ per pound or a total of $17,700. Complainant 
was to receive a commission of 3% of the contract price or $531.00 
for its services as a broker. 


5. On August 16, 1971, respondent mailed an invoice to Fasano 
Pie Company for $17,707.38 for 60,025 pounds of frozen blue- 
berries. The invoice stated that the shipping date was “Immediate 
via Cust Pick Up” and the terms were “Net 5 Days.” 


6. On September 12, 1971, respondent wrote Fasano Pie Com- 
pany cancelling the contract because of nonpayment and inform- 
ing Fasano that the blueberries would be sold to another party. 


7. Respondent refused to pay complainant for its services in 
connection with this transaction. 


8. A formal complaint was filed January 10, 1972, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant’s position is that it fulfilled all the duties of a 
broker in negotiating a contract between respondent and Fasano 
Pie Company. Complainant argues that by negotiating a valid 
and binding contract it earned its brokerage, regardless of future 
disagreements between the parties to the contract of sale. 


Respondent alleges in its answer that complainant represented 
it in this transaction under the terms of a letter addressed to 
complainant and written by respondent’s president. A copy of 
this letter was attached to respondent’s answer and in a later 
affidavit respondent’s president identified it as a true copy of a 
letter mailed to respondent March 1, 1968. The letter sets forth 
“terms and conditions effective March 30th, 1968,” and provides, 
in part: 

“5. Any failure by purchasor (sic) to pay invoice or in- 
voices will result in cancellation of any balance of order. 
Costs of cancellation will be deducted from billing, and com- 
mission paid on net amount of invoice received.” 


This letter is written evidence of the contract between complain- 
ant and respondent. This specific agreement governs the case. 


Under the above language, we hold that respondent does not 
owe complainant for negotiating a contract unless and until re- 
spondent receives payment pursuant to the contract from a buyer. 
In the instant case respondent has not received any payment from 
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the Fasano Pie Company. Complainant argues that the cancella- 
tion of the contract of sale was unjustified. Since it was unjusti- 
fied, respondent should pay brokerage despite the fact that re- 
spondent has received no proceeds. We must look to the evidence 
to determine whether there was a “failure . . . to pay” by the 
buyer. The confirmation of sales includes the language “Terms: 
Prompt” and “Net upon receipt of invoice.” The invoice said 
“Net 5 Days,” which is apparently a gratuitous extension. Re- 
spondent repeatedly demanded payment by phone calls and finally 
cancelled the contract by letter on September 12, 1971. 


Under the specific terms of the brokerage agreement respondent 
reserved the right to cancel contracts of sale for nonpayment and 
to pay complainant only out of actual receipts. Respondent re- 
ceived no timely payment under the contract negotiated by com- 
plainant. It follows that respondent’s cancellation was justified 
and not a violation of section 2 of the act. Respondent is not 
liable to complainant in any amount. The complaint should be 
dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 14,826) 


QUILLER & ORINGDULPH v. CAWLEY PRODUCE Co. and/or TINKLE 
PRODUCE and/or CAWLEY & TINKLE PRODUCE COMPANY. 
PACA Docket No. 2-2383. Decided October 26, 1972. 


Purchase price—Failure to pay—Partnership—Transaction with—Burden 
of proof—Sustained—Reparation awarded 


Where complainant entered into a contract with the partnership, respondent 
Cawley & Tinkle Produce Company, this respondent is liable to com- 
plainant for the agreed purchase price of the potatoes in issue, and 
reparation in the amount thereof with interest is awarded to complainant 
against Louis V. Cawley and K. E. Tinkle, d/b/a Cawley & Tinkle Pro- 
duce Company, as stated in the Order herein. 


Complainant pro se. 
Respondent pro se. 


George S. Whitten, Presiding Officer. 


Decision by Allen B. Chronister, Acting Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondents in the amount of $1,160, which 
is alleged to be the purchase price for a shipment of potatoes sold 
to respondent in the course of interstate commerce on January 
25, 1971. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent, K. E. 
Tinkle, doing business as Tinkle Produce filed an answer thereto, 
denying liability to complainant. 


Respondents, Louis V. Cawley, doing business as Cawley Pro- 
duce Co., and Louis V. Cawley and K. E. Tinkle, doing business as 
Cawley & Tinkle Produce Company, did not file an answer to the 
complaint. 


Since the amount in question does not exceed $1,500, the short- 


ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. Com- 
plainant filed additional evidence in the form of an opening state- 
ment; none of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Henry Quiller and 
George M. Oringdulph, doing business as Quiller & Oringdulph, 
whose address is P. O. Box 106, Mesita, Colorado. 


2. Respondent, Louis V. Cawley, is an individual doing business 
as Cawley Produce Co., whose address is 502 Main Avenue, 
Laredo, Texas. At the time of the transaction involved herein, 
this respondent was licensed under the act. 


8. Respondent, K. E. Tinkle, is an individual, doing business as 
Tinkle Produce, whose address is 319 South Ellison Street, Okla- 
homa City, Oklahoma. At the time of the transaction involved 
herein, this respondent was licensed under the act. 


4. Respondent, Cawley & Tinkle Produce Company, is a part- 
nership composed of Louis V. Cawley and K. E. Tinkle, whose 
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address is 319 South Ellison Street, Oklahoma City, Oklahoma. 
At the time of the transaction involved herein, this respondent 
was not licensed under the act, but was operating subject to 
license. 


5. On January 25, 1971, in the course of interstate commerce, 
complainant, by oral contract, sold to Cawley & Tinkle Produce 
Company one truckload of potatoes consisting of 400—100 pound 
bags of U. S. No. 1 Norgold Russet potatoes at $2.90 per bag, for 
a total purchase price of $1,160, f.o.b., Mesita, Colorado. On the 
same date, complainant shipped to Cawley & Tinkle Produce Com- 
pany one truckload of potatoes corresponding in size, kind, grade, 
and quality to the terms of sale. 


6. Upon arrival at point of destination, Oklahoma City, Okla- 
homa, the truckload of potatoes was accepted by Louis V. Cawley. 


7. Following the delivery of potatoes to respondent, check No. 
213, on the account of Cawley & Tinkle Produce Company post- 
dated 9/24/71, was issued payable to complainant in the amount 
of $1,160. This check was subsequently returned to complainant 
marked “Not Sufficient Funds.” 


8. The formal complaint was filed on July 6, 1971, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges, that on January 25, 1971, it sold and deliv- 
ered one truckload of potatoes to Cawley & Tinkle Produce Com- 
pany for a total purchase price of $1,160, f.o.b., Mesita, Colorado, 
and that respondent accepted such but has failed and refused to 
pay the agreed purchase price in violation of section 2 of the act. 
Complainant further alleged that Louis V. Cawley and K. E. 
Tinkle were doing business as a partnership, Cawley & Tinkle 
Produce Company, and that in the transaction involved herein, 
they dealt with that partnership. In support of its allegation that 
Messrs. Cawley and Tinkle were doing business as a partnership, 
complainant attached to its opening statement a copy of an ac- 
counting from Cawley & Tinkle Produce Company for potatoes 
shipped by complainant January 2, 1971, and its invoices for sales 
to Cawley & Tinkle Produce Company dated January 4, 1971, and 
January 17, 1971, respectively; complainant also attached a copy 
of a USDA inspection certificate to Cawley & Tinkle Produce 
Company, dated January 5, 1970. In support of its allegation that 
the transaction in question was with Messrs. Cawley and Tinkle 
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as a partnership, complainant attached to its formal complaint 
a copy of its invoice No. 2736 addressed to Cawley & Tinkle Pro- 
duce Company for 100—400 pound bags of U. S. No. 1 Russet 
potatoes. 


Respondent, Louis V. Cawley, did not file an answer to the 
formal complaint. Mr. Cawley did, however, submit a letter to 
the Department, which is included in its report of investigation, 
in which he admitted all of complainant’s allegations. 


Respondent, K. E. Tinkle, in his answer to the formal complaint 
denied any responsibility in ordering the potatoes from complain- 
ant and alleged that Mr. Cawley and he operated independently, 
although they shared the same building. He further alleged that 
he did not sign the check which complainant claimed was tendered 
as payment for the shipment but was returned for lack of funds. 


Since Mr. Cawley has admitted ordering the potatoes from com- 
plainant, and since no evidence has been presented which would 
indicate any responsibility upon Mr. Tingle in his individual 
capacity, the only issue for determination is whether or not Mr. 
Cawley contracted with complainant on behalf of Cawley & Tinkle 
Produce Company. If he did, then Messrs. Cawley and Tinkle 
would be jointly and severally liable for the purchase price of the 
potatoes. 


As the party claiming to have contracted with Cawley & Tinkle 
Produce Company, the burden of proof by a preponderance of the 
evidence rests upon complainant. The evidence submitted by com- 
plainant and referred to above indicates that complainant, at the 
time the contract was formed, was given good reason to believe 
it was doing business with the partnership. In addition, the De- 
partment’s report of investigation, dated July 15, 1971, verified 
that Mr. Cawley had operated a joint venture partnership with 
K. E. Tingle under the trade name of Cawley & Tinkle Produce 
Company ; that Mr. Cawley had personally purchased the potatoes 
from complainant; and that a check had been issued to complain- 
ant on the account of Cawley & Tinkle Produce Company for the 
agreed purchase price, but was returned for insufficient funds. 
The issuance of that check, No. 213, which was post-dated 9/24/71, 
indicates that Mr. Cawley represented himself as acting for the 
partnership. This being so, it is immaterial that Mr. Tinkle did 
not have knowledge of the purchase, or that he did not sign the 
check in question. Each partner is an agent of the partnership 
for the purpose of its business, and his acts will bind the partner- 
ship. Uniform Partnership Act section 9. 
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In view of the absence of any evidence to refute the fact that 
Mr. Cawley represented himself to be acting for the partnership, 
it must be concluded that complainant entered into a contract 
with Cawley & Tinkle Produce Company. 


The Department’s report of investigation indicated that Cawley 
& Tinkle Produce Company is no longer doing business. This fact 
does not alter or affect the liability of the partnership, or the 
individual members thereof, resulting from transactions occur- 
ring while the partnership was in existence. The failure of 
Cawley & Tinkle Produce Company to pay complainant the agreed 
purchase price was a violation of section 2 of the act. Reparation 
should be awarded to complainant in the amount of $1,160, with 
interest. 


ORDER 


Within 30 days from the date of this decision, Louis V. Cawley 
and K. E. Tinkle, doing business as Cawley & Tinkle Produce Com- 
pany, jointly and severally shall pay to complainant, as repara- 
tion, the sum of $1,160, with interest thereon at the rate of 8 per- 
cent per annum from February 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,827) 


APACHE DISTRIBUTORS v. MIDLAND PRODUCE COMPANY. PACA 
Docket No. 2-2667. Reparation of $2,145.00 with 8 percent 
interest from January 1, 1972, awarded complainant against 
respondent in order issued October 4, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,828) 


CHARLES WETEGROVE Co., INC. v. SOUTHEASTERN PRODUCE CORP. 
PACA Docket No. 2-2710. Reparation of $2,304.00 with 8 
percent interest from June 1, 1972, awarded complainant 
against respondent in order issued October 10, 1972, by 
Donald A. Campbell, Judicial Officer. 
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(No. 14,829) 


PHILADELPHIA FRUIT EXCHANGE, INC. v. JOHN PATINELLA CoO., 
Inc. PACA Docket No. 2-2721. Reparation of $1,272.95 with 
8 percent interest from April 1, 1972, awarded complainant 
against respondent in order issued October 10, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,830) 


VALLEY ONIONS, INC. v. SIMEONE Bros. POTATO Co., INC. PACA 
Docket No. 2-2709. Reparation of $2,081.75 with 8 percent 
interest from December 1, 1971, awarded complainant against 
respondent in order issued October 10, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,831) 


WEST VALLEY PRODUCE CO. v. VILLAGE MARKET, INC. PACA 
Docket No. 2-2720. Reparation of $6,158.49 with 8 percent 
interest from July 1, 1972, awarded complainant against re- 
spondent in order issued October 10, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,832) 


FRESHPICT Foops, INC. v. OVERSEAS INTERNATIONAL FRT. CORPO- 
RATION. PACA Docket No. 2-2724. Reparation of $19,211.00 
with 8 percent interest from April 1, 1972, awarded com- 
plainant against respondent in order issued October 12, 1972, 
by Donald A. Campbell, Judicial Officer. 


(No. 14,833) 


J. A. Woop COMPANY v. OVERSEAS INTERNATIONAL FRT. CORPO- 
RATION. PACA Docket No. 2-2725. Reparation of $1,762.40 
with 8 percent interest from May 1, 1972, awarded complain- 
ant against respondent in order issued October 12, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,834) 


J. R. NORTON COMPANY v. OVERSEAS INTERNATIONAL FRT. CORPO- 
RATION. PACA Docket No. 2-2723. Reparation of $3,175.20 
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with 8 percent interest from June 1, 1972, awarded complain- 
ant against respondent in order issued October 12, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,835) 


RARITY PACKING Co., INC. v. OVERSEAS INTERNATIONAL FRT. COR- 
PORATION. PACA Docket No. 2-2726. Reparation of $1,755.60 
with 8 percent interest from June 1, 1972, awarded complain- 
ant against respondent in order issued October 12, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,836) 


ROBERT J. SWEET Co., INC. v. KO Co BRAND PACKING CoRP., 
and/or SOUTHEASTERN PRODUCE Corp. PACA Docket No. 
2-2715. Reparation of $6,142.25 with 8 percent interest from 
February 1, 1972, awarded complainant against respondent 
Ko Co Brand Packing Corp. and complaint against South- 
eastern Produce Corp. dismissed in order issued October 12, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,837) 


SURF FooD PROCESSING Co., INC. v. Ko-CO BRAND PACKING CORP. 
PACA Docket No. 2-2711. Reparation of $20,733.77 with 
8 percent interest from February 1, 1972, awarded complain- 
ant against respondent in order issued October 12, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,838) 


ABRAHAM DEBES v. PALOMO PRODUCE & TRUCKING CORPORATION. 
PACA Docket No. 2-2729. Reparation of $3,326.00 with 8 
percent interest from May 1, 1972, awarded complainant 
against respondent in order issued October 18, 1972, by Allen 
B. Chronister, Acting Judicial Officer. 


(No. 14,839) 


K.I.T.T.Y.S. VEGETABLE DISTRIBUTORS, INC. v. PALOMO PRODUCE 
& TRUCKING Corp. PACA Docket No. 2-2727. Reparation of 
$2,195.30 with 8 percent interest from May 1, 1972, awarded 
complainant against respondent in order issued October 18, 
1972, by Allen B. Chronister, Acting Judicial Officer. 








— ' —_ &f 


it 
\- 


“9 


MISCELLANEOUS 1313 
Cite as 31 A.D. 1813 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 14,840) 


GONZALES PACKING Co. v. CERRUTO Bros. Corp. PACA Docket 
No. 2-2506. In order issued October 12, 1972, by Donald A. 
Campbell, Judicial Officer. 
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